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ABSTRACT

This study reconstructs the thought of Emmanued@losSieyes on the constituent
assembly, within the context of the bourgeois retioh in France during the T&entury.
The central objective is to identify the historioaigin of the theory behind the constituent
assembly, establishing the original concepts ireotd enable critical analysis of the re-
readings that were produced by the continentaligigbldoctrine in the 19 and 2@
centuries. Sieyes is recognized as an importamit¢hiin the area of political philosophy,
who made a critical contribution to the modern wigihn of constitution, as well as to its
democratic path of construction based on congtitaliprocesses. This work is part of a
broad project of research and re-discussion ofclassic theory of the constituent
assembly, in order to evaluate whether the trathditheory can explain the contemporary
constitutional realities and the social and pditidemands experienced at the time of

change in the constitutional order.
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RESUMO

O trabalho se propde a reconstruir o pensamenkordeanuel-Joseph Sieyes acerca do
poder constituinte, no contexto da revolucao busgwevida na Franca no século XVIII.
O objetivo central é identificar a origem histérazateoria do poder constituinte, fixando
0S conceitos originais a fim de que se possa analigicamente as releituras que foram
produzidas pela doutrina publicista continental sé@sulos XIX e XX. Reconhece-se a
figura de Sieyes como um importante pensador dsdiiia politica cuja contribuicdo foi
determinante para a concepcdo moderna de condtifubgm como do seu processo
democrético de construcéo a partir dos processstitgintes. O trabalho se insere num
projeto amplo de pesquisa e rediscusséo da tdassica do poder constituinte, a fim de
que se possa avaliar até que o ponto a teoriaimadi pode dar conta das realidades
constitucionais contemporaneas e das demandasssegaliticas vividas na ocasiao da

mudanca da ordem constitucional.

PALAVRAS-CHAVE: Poder constituinte. Sieyés. Teoria da Constituicao.

INTRODUCTION

The constitutional law history in the 20th centisya history of transformation.
According to the research made by Nolte and SogH\facaflor, from the approximately
200 constitutions in the world today, more tharaki Wwere created or recreated in the last
quarter of the 20th century (NOLTE; SCHILLING-VACABPR, 2012). The experience
of summoning and guiding constitutional processas heen constant in European
democracies and societies during a redemocratizgath, as in some Latin-Americans

governments, like Brazil.

The need for a theoretical structure able to gthéeconstituent praxis awakened
the concern for the systematization of a broad titorest assembly theory that could
explain what the creation of a new constitutionrespnts, its consequences and

importance. Also, a guide to action is necessargrg@anize the discussions about the
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elaboration of a constitution. That is why a cdnsint power theory is an urgent

theoretical and practical demand.

Emmanuel-Joseph Sieyes is almost universally rezedroy the constitutionalist
doctrine as the precursor to the theories abosttti@me in the European constitutional
law history. Bonavides says Sieyes has the cfedhelping the development of science
with the “discovery” of this concept, extracted finchis monography on the third state
(BONAVIDES, 2013:148).

Mannoni believes that is decisive to give Siyésmnieit for his contribution to
the conceptual history of the European public laecauseSieyes’ work, based on
coherent premises, embodies all the tensions dirhes and clarifies doubts regarding
the goals, values and contradictions of the reiwwiuf{BONAVIDES, 2013:148).
According to the Iltalian author, there has not baegy theory as connected to the

experience of the revolution in its most creatind &ragic moments as Sieyes’.

Considering Sieyes’ influence on the publicist dio€, it is possible to identify
in his work the philosophical origin of the integpations regarding the constituent power,
which can be found in the publicists manuals framdontinental legal systems since the
19" century, specially the French, German and ltatiaes, that strongly resemble the

illuminist French tradition and the bourgeois rafdaw model.

This article seeks to claw back Sieyes’ rationalkich supports a constituent
assembly composed by the French nation, puttinigtat a historical background and
analyzing its consequences for the emergence ohstituent power theory in the 19
century, with its own vocabulary, characteristiosl assues. It is, therefore, an effort to
“reconstruct” his political theses and to investiggne reaction to his work by continental

publicists.

Divided into three parts, this article starts wattbrief analysis of the historical
moment when Sieyes wrote and published his pdlitleark and the influences of
political and personal facts on his theories. Ttugeg it tries to understand the author in

his time, which is a necessary methodological d¢arevoid anachronism. Next, it
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interprets his most important work on the constitygocessWhat is the third statea
revolutionary pamphlet that helped to spread therdgois constituent thought. It is
interesting to notice the connection between tramphlet and other of his works,
especially those about political economy that weralished before. The third part of this
article analyses, from Paul Bastid’s (BASTID, 19&8®)nography and Alain Laquieze’s
(LAQUIEZE, 2005) bibliographic research, how thentioental publicist doctrine
greeted Sieyes’ ideas.

1 THE REVOLUTION AND THE FRENCH CONSTITUTIONALIST
THOUGHT IN THE 18 ™ CENTURY

1.1 The *“reconstruction” methodology of a political taght and the danger of

anachronism

The proposal to reconstruct Sieyes’ work as a fialystematize the constituent
power theory has methodological risks becauseehtige time difference between the
publication ofWhat is the third state?n 1789, and its rereading today. This pamphlet
was written in a revolutionary process that represeg a big change in the arrangement
of the power in Europe, and needs to be undersaoodrding to this historical context,
considering not only the vocabulary used, but #&ointention implied in the text, its

purposes and immediate consequences.

The creation of a method leading to a strict coneadphistoriography was object
of two schools of thought: the Conceptual Histoch&ol, from Germany, with Reinhart
Koselleck as its main author, and the School of kr&ge, with Quentin Skinner, one of
the most important researchers from this schoolilé\the Conceptual History School
focuses mainly on the construction process andnthay redefinitions of political

concepts individually (for example, the State amel ¢tonstituent power) — this school
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aims the comprehension of the term and the ideasstinrround # -, the School of
Cambridge exams the various meanings those terdhgditical ideas can have in a text,
looking at how the author uses them. In the latéese, the school gives a pragmatic view
on the uses of language: the important is to utaleisghe meaning the author wanted to
give to the term in his text; therefore, the teand its concepts) should not be analyzed

apart from the whole text.

The attempt to create a methodology of the politibaught’s history tries to
avoid a common mistak&o see under the perspectives of the present tHheafa@authors
from the past, conceiving interpretations that @b match what the author really wanted
to say through his workJASMIN; FERES JUNIOR, 2006:15). Consequently,sit i
important to comprehend that it is not possiblenforceissues and expressions that are
attached to the present to authors from the p3&8MIN; FERES JUNIOR, 2006:15).

The proposals of Quentin Skinner and John Podomi, Cambridge School and
influenced by the philosophy of language e by theesh act theory, can be useful to
understand Sieyés’ influence on the conceptiomefcbnstituent power theory, because
they focus on his work seen through the eyes ofifms and on its connections with his
posterior works about the constituent power. Whgimg to “reconstruct” the French
philosopher’s ideas, it is crucial to evaluate rodtiogically the validity of the
interpretation according to whit¢he interpretation should express what the authoubho
accept as a right description of what he really met say or dqJASMIN; FERES
JUNIOR, 2006:15).

To face the author in his time is a way to analy®ework and has the purpose of
learning to read and comprehend the various idiofmsolitical speech in the means they
could be found in the culture and time the researctudiefPOCOCK, 2003:29).

3 The base of the intention proposed by the Concéptistory School is the differences between term an
concept. One of its goals is to understand theimoity and discontinuity of the political vocabwar
watching the many ways terms and concepts fronviésibulary are used. Cf. RICHTER, Melvirhe
history of political and social concepts: a critichintroduction . Oxford: Oxford University Press, 1995,

pg. 9.
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Some regards must be taken to orientate the asalf/Slieyés’ work. First of all,
it is necessary to know that witi/hat is the third state?’he has not intentionally tried
to create a theory of the constituent power, whith $cientific accuracy that is required
for a theoretical thesis. His pamphlet seems te Hmen used more as a revolutionary
encouragement rather than a scientific work. Dudhtd, as a second regard, it is
important to distinguish the text and the authamtention from its future acceptance.
When presenting a common critique of Skinner’s psap, Pocock explainghe words
used by a writer are not his, because the languagatilizes to show his intentions can
be taken from him and used by others to justifigdint ideagPOCOCK, 2003:29).

Following Pocock’s logic, it is viable to deferttetexistence of “two” Sieyes: the
one from his original work in the ¥8century, who wrote focusing on the sequence of
political facts during the revolution; and the y&ie inferred from the rereading of his
work, who is recognized as the “father” of the ddnent power theory. This image
attributed to the author’s theory isanstructg although it is possible to see connection

between the French thinker’'s work and his integrtst

In the next topic it will be presented the poldit and philosopher, Emmanuel-
Joseph Sieyes, before starting to analyze his widrk. purpose of this short biographic
presentation is to fully understand, considerireggbcial context, the meaning the author
wanted to show in his text when it was publishetleréfore, before analyzing the
language applied, we need to comprehend who aptiidanguage: two perspectives
that can lead to different understandings, andgetplementary ones.

1.2 Emmanuel-Joseph Sieyes: The Polititian and Thekehin

Emmanuel Joseph-Sieyes was born in 1748 in a catfaohily and received an
education strongly influenced by illuminists’ ideaspecially when he first heard of John
Locke’s political philosophy and the work of thecgolopedists Diderot and D’Alembert.

According to Mannoni, Sieyes’ doctrine, by embodyihe tensions of his time, was one
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of the main supports that helped to form the ctutsdhal institutions of the revolutionary
French nation in its most creative period (MANNORQD0O0:27).

Unlike Rousseau, who advocates for the idea ofdacalpopular sovereignty
against representative systems, Sieyés suggests madel that considers the personal
and institutional limits existents in his time. Bamo analyzed the abbot’s manuscripts
and identified the influence of Sieyes’ work abpatitical economy developed between
1770 and 1785 on his view of what is State andetpcbieyes’ studies, as Pasquino says,
are not only abstract concepts but also decisiarth@appropriate form of government
(PASQUINO, 1987:221) for the modern trading sogietyhich would require a

representative model.

Sieyes does not consider appropriate to look aeansocieties to find inspiration
because of the lack of similarity, so he proposesralyze the particularities of the
modern society that has been through a procesgasfsification of the trading activity
and division of labor — considering this as thengiple of thesocieté commercanté&he
widespread of work, the growth of the manufactarest the complexity and diversity of
post jobs were understood by Sieyes as the maiborféor the bourgeois society’s
development and, hence, the representative moddtivbe the best for this dynamics of
social organization (PASQUINO, 1987:221).

Sieyeés’ political thinking, far from defending atatly unlimited power for the
people, proposes to contain the State, idea tmabeaeasily inferred from his work on
thejury constitutionnaire According to him, it isa restriction to the imminent threat of
the legislative assembly’s outrageous poWASQUINO, 1998:13). He feared an
unlimited sovereignty, given even to the natiord #ns explains his project to create an

autonomous state agency that could preserve thaiwdgion’s supremacy.

Pasquino believes Sieyés deserved a great creditforiginal idea of a control
of constitutionality made by a specialized agenay based on a hierarchy view of the
legal system and the belief in the super-legalgypérlegalit¢ of the constitution
(PASQUINO, 1998:12). The influence of this contmlstem of the constitution’s

sovereignty on Europeans constitutional statesevaent in the 20 century.
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This particular constitutional model, which wasnalyzed by Hans
Kelsen, was embraced by European constitutiong ordny years
later, after the Second World War (and here | afarri@ag only to

parliamentary systems, such as the German andélenl ones, two
countries that, like France in the year lll, hadtjput an end to a
“despotic” government) (PASQUINO, 1998:13).

The control of constitutionality is consistent witle political organization of the
bourgeois state: a way to control the state’s ifditess is an important tool to
consolidate the legal supremacy of the constitutiaer the ruling power, which becomes

limited.

Sieyes, besides a political thinker, can also besidered one of the main
characters of the French revolutionary movement.1789, the Estates-General’s
Assembly was summoned, agency to deliberate, frarFtench absolutist state in the
Old Regime and composed by the social states, tamths crucial for the definite
subversion of the French monarchy.

An interesting aspect of how the decisions in tetates-General were voted —
emphasized by Sieyes What is the third state? is the weight of the votes in each of
the represented states (nobility, high clergy dmdl tstate): although the third state had
most of the voters, representing the bourgeoisciadid not have a major political force,
because the nobility and the high clergy had deffieed votes — in the proportion of two

to one.

The reaction that unchained the proclamation of Maional Constituent
Assembly other than the Estates-General can beoreted as the result of the immense
dissatisfaction of the bourgeois class before ftfiedty the monarchy had to embrace
an equal distribution of political rights betweére tdifferent social classes. Due to that,
Sieyes defends the legitimacy of a voting systeloutaedper head instead of a vote
by social class, fundamental to the representatielel incorporated in the first

republican constitution.
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Sieyes was one of the principal thinkers behindcthrevocation of the National
Constituent Assembly. The popular speech inJéie de Paumsalon, in the Versailles
castle, was written by Sieyes and claimed the camaenit, accepted by the members of
the assembly, to stay united to fight against thwise wanted back the monarchy, until
the creation of a new constitution that would b&pomsible for upholding the order and
the nation’s sovereignty. This “first” revolutioryaassembly lasted two years, until the
proclamation of the 1791 Constitution, accordindgrtwet and Ozouf (FURET; OZOUF,
2007:45).

Sieyes’ work, far from being a philosophic thoughtelated to the events of his
time, was explicitly a decisive ideological tool fhe revolutionary process. The author
was committed to the revolution, so it seems olwiayolitical objective behind his
studies to expand the ideology that consideredf itse a rescuer from old political
organization. The pamphleteer content WHat is the third state?’makes clear its
political utilization as a way to warn the bourgeolass in order to gain intellectual help

for the revolution.

2. SIEYES' WORK AND ITS THEORETICAL AND POLITICAL| MPACT: THE
BIRTH OF THE BOURGEOIS RULE OF LAW'S CONSTITUENT PO WER
THEORY

Sieyés recognized the issues to establish a diemsbcracy in the European social
context in the 18 century because of many reasons: the lack ofigalliknowledge of
the people, the necessity to dedicate time to mtomlu work, the absence of interest in
public affairs. Consequently, it is vital for thegt-revolutionary constitutional order to
create an assembly formed by professional politeatesentativesieyes did not share
with the radical republicans the idea that a remetative form of government is a
necessary evil. He believes that the governmeah isnportant tool if well organized
(MANNONI, 2000:50).
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Admitting that the revolution must have the estlient of a new state order as
a consequence, with institutions and participatioles coherent with the bourgeois’
aspirations, Sieyés conceives his constituent pasacept as the expression of the

nation’s sovereignty.

According to him, the constituent power is the ggezapable of creating a new
legal order, by breaking with the last one, whosesequence is the elaboration of a
constitution. Thus, the constituent power is a hetonary power because its practice is
connected to the change of footing of the legalesy%s validity. Carré de Malberg says
Sieyes is the great theorist of the people’s caraii sovereignty because he believed
this sovereignty reveals itself as a constituemigyo

Sieyes — who was in harmony with the revolutionamgn’s logical

systematization spirit and had a clear vision of firoblems and
political needs of his time, uniting it with pragl solutions - put, in an
undeniable way, the constituent power in peopleisds, and, at the
same time, admitted, even in constituent mattere@esentative
government, to which he offered space in his malitreorganization
plan (MALBERG. 2000: 1.1665).

The french thinker considered thapebple’s sovereigntyis merged with
“national sovereignty He introduced a notion of the representativetays as
constitutive of the practice of the sovereigntyptigh mandates. The author proposes a
form of national representatiovhere the elects would be independent from theatets
and only would receive their power through the Guatson (GOYARD-FABRE, 2002:
184). Therefore, the right to vote only applieht® choice of representatives, who, when
elected, have their own will, separated from th# wfi those they represent. In this

progress, the people’s sovereignty becomes thenatone.

An indirect government, in which there is a diseabetween who rules and who
is governed, to Sieyes, is an improvement on ahgenieties, where people were
convoked to directly participate in the discussmhpublic issues — situation that,
according to him, it was possible only becauselafes, who were responsible for the
production of wealth (PASQUINO, 1987:225). In adirey society, where there is a
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population growth and labor division, a represewagovernment enables people to
dedicate their time to individual activities, wititohaving to participate in important

public decisions all the time.

The representative gives time so people can warkcing that a professional
class of legislative representatives is a resulthef growth of society and its social
complexity. Sieyes’ studies on how economical espafluence the social dynamics
were, therefore, important for the elaborationisfdonstituent power theory, in which it
is possible to infer the essentiality of the reprgatives on the affirmation of the nation’s
wishes. In the abbot’s wordadividual work and public activitiesiotivate the prosperity
of a nation (SIEYES, 1789:5).

According to Pasquino, who shares Manonni’s viemy&’ work did not have a
decisive impact in France immediately, especiadiyparing to the ideological influence
on the revolution of Montesquieu and Rousseau’kWBASQUINO, 1998:9). Despite
that, the European constitutionalist doctrine recogs Sieyes’ work as a landmark in

studies on the constituent power.

Horta says than the end of the 18th century, when the classicatrine of this
power was conceived, Sieyes was already listing dharacteristics of the new
Constitution’s creato(HORTA, 2010:3). Although his vision on society gmalver can
be interpreted from his set of manuscripts, wit¥hat is the third state?Sieyes not only
presents but also invites his revolutionary compasito participate in the constituent

power.

“Ou’est-ce que le tiers état?published in January 1789 in France, tries tavens
the questions raised by the author in the firsptgrawWhat is the third state?; what it has
been until now in the political context?; what itre for?.In its first part, Sieyes shows
the main roles and economical activities in thaetgand comments that the productive
strength is concentrated in the bourgeois activityhe activity of the third state.
Therefore, the bourgeois class — identifiechason - should have the legitimate power

becausehe third state represents everything that beldongse nation; what is not from
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the third state, cannot be considered part of théam. What is the third state? It is
everything(SIEYES, 1789:14).

Following this logic, the liberty of the people tlse guarantee of rights, not
privileges, traditionally associated with the napi(SIEYES, 1789:18). According to the

French author:

Keeping to this rationale, the third state is titzens who belong to
the ordinary order. The ones privileged by the lemgny way, are the
exception; consequently, do not belong to the tistate (SIEYES,
1789:18).

It is possible to notice a clear effort to estdblspolitical change by depriving
the monarchy and consolidating a republic. At tivake, the abbot recognized that the
third statedid not truly have public representatives, whickvigy its political rights were
almost inexistentSIEYES, 1789:27), ineffective.

The peoplevant to be somethingvant to be represented in the institutionalized
power (SIEYES, 1789:28). Sieyés presents, this aayndeveloped idea of the majority
representation criterion when recognizing the itpagsof attributing equal values for the
votes of the nobility, the clergy and the peoplassks. He understands that it is
fundamental to admit the votes to value not bys;last by number of voterpdr tétes
et non par ordens(SIEYES, 1789:29).

The third state wants its representatives to bm fiee same class; to have the
same number of representatives as the other cjdba¢she votes are counted by head.
To achieve these goals, Sieyés proposes the aradtaconstitution, since every nation
must be free and this freedom must be secured buring the right to elect
representatives. The abbot recommended, theretorgovernment by procuration,
constructed through ttrepresentative common wibncept (SIEYES, 1789:108).

For a representative government to be formed, irigial to create a new
constitution in accordance with the abbot’s pritespand wishes. According to himijs
impossible to create something targeted to a puwpeghout organizing it, giving a
structure and rules to reach those purposes. Thathat we call Constitutio(SIEYES,
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1789:109). He gives a concept for constitutionjregayhat its elaboration is attached to
the achievement of certain goals, especially theegonent’s duty to follow the nation’s

will.

In Sieyes’ rationale, a constitution must turn itew legal security rules asis
possible to find many political cautions there,ezdgl to a government, without which
the exercise of power becomes ille(BIEYES, 1789:109). His work shows a bourgeois
fear related to the state that has been, in hist@gponsible for the deprivation of

economical freedom, necessary togbeieté commercante

Furthermore, he clarifies that the nation is existeefore the creation of the
government and is what gives its legitimacy: théiamais theorigin of everything
(SIEYES, 1789:111). Therefore, the government restgiem the nation’s will, expressed
through the elected representative’s power, nohected with the elector’s individual
wishes. The mandate represents the politiciangnary irresponsibility who does not

consult the will of those who have given him thevpo

The elector’s desire in the bailiwick is an indiva wish in relation to
the nation’s wish, as emphasized by Sieyés, whiciwhy a deputy,
representing the nation’s will, cannot be limited this individual
desire (FURET; OZOUF, 2007:196).

The French author considers the division of labod ¢he specialization of
functions a proof of the society’s development;saauently, it would be natural for the
representative - who professionally governs — tommee capable of analyzing and
managing the state’s issues. That is why the reptasve, when elected, cannot be

bound by the elector’s individual wishes.

The representative is responsible to express thenm will, which is always
legal because it ighe law itself(SIEYES, 1789:111) and the constitution is a det o

procedures and bounds that allows people to marifes will to the constituted powers.
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Sieyes distinguishes the concept of constitutedgpewbound, restricted by the
political prudence made by the constitution — frima constituent power — primitive,
represents the laws made according to the natigiti’'sThe constitution is, for Sieyes,
the work of the constituent power, directed togbgernment organization. It is a former

power.

The abbot believes that the reorganization of tiages following the model
proposed by the third state through the exercisthefconstituent power, will create a
constitution for a government based on freedom. third state wantetb be anything
basically to put an end to the oppression and ditmih that blocked the exercise of its
economical activities and its legal and politicatpipation.

Furet, Ozoufet ali suggests that Sieyés was responsible for the creafi a
positive concept of constitution, apart from theeypous concept, that was strictly

historical:

Sieyes countered the traditional meaning of cartgiih, understood as a
social and political order intrinsic to the natofehings, and proposed the
idea of a government’s institute. When confrontiing arguments of those
who defended the traditional use of the term, Sieg¥plained that the
existence of a nation is the core of the politicahdition, previous and
simultaneous to the constitutional model (FURET GRIF, 2007:185).

Considering the nation’s will as the ultimate vailid always legal, it is not logical
to make it impossible to change the constitutionaldgging a violation of the natural
order. Sieyes and the llluminist’'s traditional pisibphers, especially Rousseau, fought
the argument of an established power beyond theetion. The contractualism and
Sieyes’ constituent power theory were efforts idenrto deconstruct the rationale that
associated privileges to an immutable order, cdelayenature, impossible for the men to

change it. According to Furet, Ozoeff ali, it would not be possible to believe anymore
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that the nation was stuck in an unchangeable scaal political order, justified by a
primitive constitutiofFURET; OZOUF, 2007:185).

The constitution’s role, within the French revotutary process — deeply
connected to the lluminism’s philosophy — was t&ate a new organization of the power,
influenced by the social changes of that time.

In the next item, how Sieyes’ work was receivedhmsy publicist doctrine in the
19" and 20" century will be analyzed. It tries to understamel impact of his ideas for the
development of a bourgeois constituent power theory

3 THE IMPACT OF SIEYES' IDEAS AND THE REVOLUTIONARY LEGACY:
ANALYZING THE CONTINENTAL PUBLICIST DOCTRINE'S VIEW  ON THE
CONSTITUENT POWER

The European constitutional thought in the 19thtwsnwas, according to
Saldanha, strongly influenced by the rationaligthaurgeois insignia and resulted from
the creation of the modern rule of law (SALDANHAQ@D:20). It also was a French
constitutional-revolutionary experience that hade thbiggest influence of all
(SALDANHA, 2000:68). Saldanha:

It was partly because France was coming from itgdag the

revolution (Spengler even claimed that the Frenaghuce was the
occidental culture of that century). Partly becakisgnce is located in
the core of Europe — not in an island, neithertendther side of the
ocean — a good place to be seen by the other éesiaimd to influence
other cultures. And partly because the ideology tlé French

revolution, which was also a constitutionalizingzakition, spread
throughout the world and was considered an exaofpitansformation

(SALDANHA, 2000:68).

The spread that Saldanha mentions must be unddrstdbin the European

continent, and means an ideological influence,ihglfhe emergence of similar political
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movements in countries that have a European leghtaltural tradition, like Brazil. The
modern Cultural Revolution in Europe cannot be caahended as a global revolution,
despite what Saldanha’s term “spread throughoutvtiréd” may suggest.

The French publicists’ systematization work, sitiee revolution, was important
to sow the constitutionalist ideology, which is wihye classical theory is a theoretical
resource to analyze the constituent power in thisle. The concepts, the definitions, the
classifications regarding the constituent power gn@dtheories made about its exercise
follow the liberal model explained by Sieyes, coesed the first one to elaborate a

constituent power theory.

Laquieze arguments that only looking at public lpmefessors from the third
republic it will be possible to rescue Sieyes’ cimition to constitutional studies
(LAQUIEZE, 2005:230). This is similar to Pasquine@nclusion (PASQUINO, 1998:9)
that recognizes the inexistence of a deep influeic8ieyes’ work at a first moment

because of Rousseau and Montesquieu’s fame giehat.

In the attempt to “reconstruct” Sieyés’ thoughteseading his work, it is possible
to focus the analyzes on French publicists whoistudhainly the constituent power,
between the 1®and the 20 century, such as Paul Bastid, Adhémar Esmein, ggsor
Burdeau and Carré de Malberg.

Paul Bastid have a major importance when consigesieyes as the “father of
the French public law” in his monography at 1939ie¥yes et sa pensén this work,
he tries to “reestablish the continuity” of Siey@ésbught and put an end to historic
injustices that surrounded Sieyes based on mistakerpretations (BASTID, 1939:8).

Bastid clarifies, emphasizing the idea that it wat Sieyes’ intention to create a
constitutional theory or a constituent power thetmgt the abbot’s work was fragmented
and not systemized, which is why, despite its lgjgality, it did not leave any philosophic
work in the traditional models. The hypothesish# political use of Sieyes’ studies — not
only a theoretical use — is sustained by what Bdsings in his work: that, only in 1789,

“What is the third staté?had four editions, although only the last one V@isyes'’
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authorship — therefore, this pamphlet, for monttes used for political awareness and

not exactly as a philosophic contemplation (BASTID39:317).

Esmein saw Sieyés as a mentor of the representatidel in occidental republics
and accepted that embracing this model did notateothe principle of the nation’s
sovereignty. The biggest critique he had upon Siegéoposal was the denial of the
representation of particular interests of the dadmsses. He claimed that the political
representation proposed by Sieyés was based adehehat each representative would
act on behalf of the society, not isolated growgsich is the reason the abbot tried to
prohibit corporations and association of interestsimilar to, for example, political
parties today (ESMEIN, 1921:314).

Considering Sieyes’ representative model, Esmeptaés that the power given
to the elected representatives did not come frointhe place where he was elected, but
from the whole nation, so any “division of the pkdpvould not be accepted (ESMEIN,
1921:314). From this logic comes the assumptionthaf representative’s lack of
responsibility regarding his elector’'s will: besauthe representative expresses the
people’s will, not the interests of specific soakdsses, his will may not be the same as
the one from those who elected him. For Sieyéscdieit does not make sense the
existence of a “mandate” because it representmation for the parliamentarian’s
power to decide (ESMEIN, 1921:318).

Esmein criticizes Sieyes’ opinion on the relatiapdtetween the elector and his
representative because he did not agree to limipénticipation of particular interests on
the legislative power, prohibiting a political peese of corporations and associations.
For Esmein, French interpreter and constitutiohatinss would sacrifice one of the most
important individual rights: freedom, embodyingddem of thought, of speech and
political association (ESMEIN, 1921:314).

The publicist George Burdeau is also recognizedmasnportant author on the
constituent power because of his systemized workirmité de Science Politique
(BURDEAU, 1966). Giving the conceptual distinctibetween raw power and legal

power, considered a competence, Burdeau obsergdd/brid essence of the constituent
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power. Its energy avoids any complete integratioa hierarchical system of rules and
competences (BURDEAU, 1966:171), but, at the saime,tthe constituent power
defines itself as a former power, creator of tlyaleysterfi

The publicist Carré de Malberg put his studieshandonstituent power into his
organicist theory (MALBERG, 2000:1.161). He defirtks institute as amdividual or
a group of individuals whose wishes become theesisiithe stateand comes from the
constitution. The constitution is known as way tbe nation to exercise its power,
because the positive law has the prerogative ahtoanicate” the power to public bodies
(MALBERG, 2000:1.161).

Despite the critiques on Sieyés’ conceptions allmeitconstituent power, other
French authors consider the abbot a mentor of arpngitional and unlimited
revolutionary power, responsible to create a newstitutional order. The power to
recreate, based on the idea of the sovereigntyeofi&tion, was crucial for the bourgeois

rule of law to succeed.

The direct link between the constituent power thiemd the success of the liberal
state — that later was renovated to adapt to thesoeial context — is defended by the
political concept that the constitution is a docuairtbat founds the state, where important

values of the nation are expressed.

The modern meaning of constitution — formal, rigiadd that ensures rights —
comes from a conception of power objectified thioagprocess to create laws, whose
result is the elaboration of a constitution. Thastduent power has the duty to transform
the people’s energy to change into acts necesséoym a state that follows the principle

of legality and the rights and guarantees reassuwydle legit sovereign.

CONCLUSION

4 Burdeau’'s debate on the constituent power’s essertiggng to answer if the constituent power can be
defined as a legal power — will be discussed imtd topic, comparing the doctrine’s view on timiatter.
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To comprehend the social and political dynamicsimduithe creation of a
constitution can be important for the study of d¢dasonal law in some theoretical
points: the effectiveness and the legitimacy ofldve, besides being a way to analyze
how the society sees itself as a political enfilye constituent process is a moment of
tension, of rupture of the previous law, in whible society’s reconstruction of the State,

by creating new values and institutions, is imitsst explicit expression.

A more meticulous study on the constituent power lma interpreted in a global
effort to understand the constitutions, not ordyegal aspects, but also all the idea behind

the elaboration of this legal text.

In this article we tried to analyze, based on astohnical perspective, Sieyes’
contribution to the conception of a constituent potheory, to legitimate the bourgeois

rule of law, and the impact of his work on Frenciblicists in the 19 and 26" centuries.

Although it was not the abbot’s intention to creafghilosophical analyzes of the
constituent power,What is the third staté?vas really important to guide the studies on
the continental public law: thinking about the poweat writes the constitutions, its

limits, its functions, its procedures.

Some questions can influence the continuity ofstuely, set in a wide work to
comprehend the constituent power as the base ainatitutional theory: how the
constituent power theory, based on classical detdl theses, could be reviewed upon
the advent of the changes stimulated by the philoiscdevelopment in the 2@entury?

The historical context of the constituent powerigio is the first step for this task
that tries to critically rescue the review of woiks the constituent power and rethink it

according to the current constitutional challenges.

REFERENCES

BASTID, Paul.Sieyes et sa penséPBaris: Hachette, 1939.



RE

Revista da Foculdade
de Dhreito da JER]

-REVISTA DA FACULDADE DE DIREITO DA UERJ- RFD- v.1, n.25, 2014

BONAVIDES, PauloCurso de Direito Constitucional Sao Paulo: Malheiros, 2013.

BURDEAU, GeorgesTraité de Science Politique Paris: Librairie Génerale de Droit et
Jurisprudence, 1966.

ESMEIN, AdhémarElements de Droit Constitutionnel Francais et Compgg, 7th ed.
Paris: Recueil Sirey, 1921.

FURET, Francois; OZOUF, Monat ali. Dictionnaire critique de la révolution
francaise: Institutions et Créations Paris: Flammarion, 2007.

GOYARD-FABRE, SimoneQOs Principios Filosoficos do Direito Politico Modemo,
translated by Irene Paternot. S&o Paulo: Martimgesp 2002.

HORTA, Raul Machaddireito Constitucional, 5th ed. Belo Horizonte: Del Rey, 2010.

JASMIN, M. G.; FERES JUNIOR, J (coordsiistoria dos conceitos: dois momentos

de um encontro intelectual Rio de Janeiro: Loyola e PUC-Rio, 2006.

LAQUIEZE, Alain. La réception de Sieyes par la doctrine publicisten¢aise du
XIXeme et du XXéme sieclés Revista Electrdnica de Historia Constitucional n® 6,
2005.

MANNONI, Stefano.La dottrina costituzionale di Sieyda: Quaderni Fiorentini: per

la storia del pensiero giuridico moderngn.29, Milano, 2000.

NOLTE, Detlef; SCHILLING-VACAFLOR, Almut.New Constitutionalism in Latin
America: Promises and PracticesSurrey: Ashgate, 2012.

PASQUINO, PasqualeSieyes et l'invention de la constitution en FranceParis:
Editions Odile Jacob, 1998.

.Emmanuel Sieyes, Benjamin Constant et le “gouveenéndes

modernes”. Contribution a 'histoire du concept dpresentation politiqueln: Revue
Francaise de Science PolitigueAno 37, n° 2, 1987, pg. 214-229.



RE

—_—
Revista da Foculdade
de Dhreito da JER]

-REVISTA DA FACULDADE DE DIREITO DA UERJ- RFD- v.1, n.25, 2014

POCOCK, J. G. ALinguagens do ideario politicg translated by Fabio Fernandez. Sé&o
Paulo: EDUSP, 2003.

SALDANHA, Nelson.Formagéo da Teoria Constitucional 2nd ed. Rio de Janeiro:
Renovar, 2000.






ERROR synt axerror
OFFENDI NG COVMAND: - -nostri ngval - -

STACK:
/Title

()

/ Subj ect

(D: 20140604153251- 03’ 00")
ModDat e

/
()

/ Keywor ds

(PDFCreat or Version 0.9.5)
/ Creat or

(D: 20140604153251- 03’ 00")
/ CreationbDate

(obrarara)

/ Aut hor

- mar k-



