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ABSTRACT
In this article it is discussed the matter of thxelesion for cause of a member in limited
partnerships. Although this is an issue governethbyBrazilian Civil Code, the approach of
the matter by this law was not detailed, allowihg tlevelopment of different positions of the
doctrine and case law on the proceeding for théusian. Thus, this paper studies the latest
understandings about the controversial points erstibject, dealing, therefore, from the cases
of just cause admitted for excluding a partnemi® methods of calculating assets due to the
excluded company member.
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A EXCLUSAO DE SOCIO POR JUSTA CAUSA NAS SOCIEDADES
LIMITADAS — PONTOS CONTROVERSOS

RESUMO

Neste artigo trata-se da excluséo de sdcio porgastsa nas sociedades limitadas. Apesar deste
ser um tema disciplinado pelo Cdodigo Civil, suaighina nao foi detalhada, o que permitiu o
surgimento de diferentes posicfes da doutrina ispjurdéncia sobre o procedimento para
exclusdo. Desta forma, o artigo estuda os maisnteseentendimentos sobre os pontos
controversos do tema, buscando indicar qual secanalusdo mais acertada para cada um
deles, tratando, desta forma, das hipéteses degassa admitidas para a exclusao até a forma
de calculo dos haveres devidos ao socio excluido.
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1.INTRODUCTION

The success of a company, in a market surroundesbtmpetitors, is an arduous task
that requires collaboration and dedication of &llt® partners. The natural decision-making
process of companies demands a reunion of diffgzeaple, with distinct beliefs, to settle
regarding the enterprise’ fate, configuring a pcge that may result in misunderstandings and
conflicts between business associates.

Nevertheless, when one of them ceases to corgribubhe business’ success, practicing
harmful acts to its keeping or when a divergencemhions with other members starts to
jeopardize the company’s permanence, the Braztiail Code permits the exclusion of that
partner who is endangering the entrepreneurship.

In other words, the possibility of partner exclusjpermits a company to continue its
development without the dissonant partner, avoidimgrefore, its failure or dissolution. Thus,
in view of the social character related to an gaise, society’s preservation is, ultimately, the
primary objective of excluding a business partner.

The Brazilian Civil Code, when disciplining the iitste of partner exclusion, provided
different occasions for its application, specifyiig procedure to be observed in each one of
them. Notwithstanding, the regulation of this sebjas not exhaustive, which led to major
doctrinal discussions regarding the interpretatbérihe legal text and the procedure to be
adopted in situations of partner exclusion not giowied by the legislatolegal gap$.

In this subject, the exclusion of partners on thmugds of just cause proves to be an
extremely attractive matter. First, the regulatadrthe theme, in many aspects not detailed,
allows different interpretations and, by conseqeemgeater reflection towards the institute.
Secondly, the great importance of this issue inldlgal practice makes necessary to examine
different doctrinal and jurisprudential positiodmiilt in recent years, to conclude about the

most appropriate understanding of each controuvgrsiat.
2. COMPANY'’'S PRESERVATION PRINCIPLE

The company’s preservation principle may be comeleone of the most relevant
aspects of modern commercial law. As exposed b§ Wasldecy Lucena, the social function
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of the enterprise yielded a reflection towardsdlteromanist idea that the only way to force
the removal of a partner would be by total dissolubf the entity (LUCENA, 2005, p. 707).

According to the former concept, the company tleat & partner who was hampering
its development would have only two possible fa{@sits ventures would fail due to the
damage caused by the deleterious partner; or Quilavbe obligated to be extinguished, giving
up possible success achievement in the event @ddirg the injurious member.

The presence of a company impacts far beyond itagra and members, reaching the
community that surrounds it as well. Companies hakey role in the economic development
of a country, in the extent that they are job @estinvestors aggregators, commodity
producers, service providers and enable generatimeome not only for its members, but also
for those to whom it relates.

For these reasons, the concept of a company’s tanpe® has evolved, expanding, from
a vision focused only on the effects regarding@gners, to the significance of its social role.
Thereby, disagreements among partners are prollehsio not concern only themselves,
since the exclusion of one of them may guarantienately, protection of interests of the
community as whole.

As will be observed in the next sections of thipgra the company’s preservation
principle is the main foundation of existence o fhartner exclusion institute. It's important
not to forget that the forcible removal of a compamember is severe punishment. Therefore,
the preservation principle justifies the prevaleméecollective interests (maintenance of a

company’s activities) against individual intere@specific partner).
3. HYPOTHESES OF PARTNER EXCLUSION IN LIMITED COMPA NIES

Private limited companies are, with great advantape most common type of
enterprises in Brazil and, coincidentally, the kthdt presents the biggest number of partner
exclusion hypotheses. Given this fact, nothing nmateiral than the present study to start with
the parsing of possibilities of exclusion fast causeprovided for this sort of partnership.

Initially, it is of note that the Brazilian Civil @le provides for six events of partner
exclusion on limited companies, two of them refegrtojust causeln this regard, Professor
Haroldo Malheiros Duclec Vercosa listed the casesxalusion referred to, namely: “(i)
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negligent partner (art. 1.004 and its paragraph)pértner responsible for misconduct in the
performance of its obligations (art. 1.08@pud; (iii) partner who proved incapable after the
company was incorporated (art. 1.088pu); (iv) bankrupt partner (art. 1.030, sole parabdap
(v) partner whose share has been paid (art. 1€86,paragraph, combined with art. 1.026,
sole paragraph); and (vi) partner that committedodcindeniable gravity, thus, jeopardizing
the business (art. 1.085)” (VERCOSA, 2005, p. 528).

The possibilities set out through items (i) to (&)ove are applicable towards both
simple and limited companies, except for the last (vi), related to acts of undeniable gravity
performed by a partner, which is exclusive to ledienterprises.

Furthermore, it should be highlighted that the atittns covered by art. 1.030 of the
Civil Code, hypotheses (ii) to (v) previously lidieare cases of legal exclusion of partners.
Thereby, the result will only be achieved whenrteece in this sense, aftermath of a suit filed
by the company against one or more partners, becmsgudicata(Vercosa, 2005, p. 528).
As for hypotheses (i) and (vi) of partners exclusithese refer to extrajudicial procedures that
at no time will depend on a legal authorizatiorbéoconducted, but which may, nevertheless,
be subsequently revised and reformed by the Jugjdfaany flaw is detected.

As outlined earlier, the purpose of this studydsntake a detailed analysis of the
hypotheses of partner exclusion on the groungsstfcauseThis is why only hypotheses (ii)
and (vi) listed above — in other words, hypothese$egal and extrajudicial exclusion of
partners in limited companies — will be considered.

Thus, it is necessary to verify which actions otissions of a partner can be considered

asjust causdor his or hers compulsory removal of a company.

4. JUST CAUSE DEFINITION

ldentifying what reason could be considered asdiagugh to exclude a partner from a
business is the first controversial topic of thisdy. This occurs, naturally, because there is no
exhaustive definition of acts and omissions thaiadtead to an eventual exclusion of a partner
on the Civil Code.

The lawmaker preferred to inscribe generic provisjondicating that partners could be
forcibly secluded “for serious misconduct in thefpamance of their obligations” (art. 1.030,
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concerning judicial exclusion) or when “one or mpeetners are putting at risk the continuity
of the company, due to acts of undeniable graayt. 1.085, on extrajudicial exclusion).

However,“just cause’s open definition gave rise to much doctrinal andgprudential
discussion on the matter of which acts and omissiauld enter on the list of possible reasons
for partner exclusion. As remembered by Cunha RejXthe forced removal of a partner must
always happen, for the sake of the company, wheri&eee is just cause; and it's hard to
establish, in advance, the cases with potentidisupt the company’s well-being” (CUNHA
PEIXOTO, 1956, p. 269).

4.1 Problems in defining the concept of just cause

Initially, it is necessary to emphasize that thrent§ust cause”, referred to in doctrine,
jurisprudence and in this study, has no conneetitimthe concept of just cause related to labor
justice, as recalled by Armando Luiz Rovai (200639), being only a reference to acts and
omissions of a partner that may justifiably causeskclusion from an entrepreneurial society.

According to some doctrinal notations, the follovimay be considered just causes for
partner exclusion: constant absence on partnerstings, inappropriate behavior towards
employees (WALD, 2005, p. 565), misappropriatiotapany assets, deviation of company
money and commission of acts that negatively atffeetompany’s honor (RIZZARDO, 2007,
p. 261). Yet, the major obstacle of defining justige lies in the impossibility of establishing a
definitive meaning, which could be used in all sgasexcusing any examples and keeping
subjectivity out of question.

Nevertheless, some elements have been constaetlybysdoctrine and jurisprudence
to ascertain just cause. In this sense, it's ptessidstate that is not every fault that may be
considered as grounds for expulsion of a partreen fthe company. The act or omission must
have, provenly, brought loss to the entreprenesgdaiety to justify an exclusion.

Moreover, when discussing this subject, Marceloirdi®on Adamek indicated two
significant principles that should guide the justise’s identification: proportionality principle
and equal treatment principle (ADAMEK, 2011, p. L90he first principle determines that not

all faults can be considered just cause for exolydi partner, depending on less intense
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sanctions that may suppress a minor problem, ftante. According to the proportionality
principle, exclusion must always be takeruligna ratio, a last resort to solve an issue.

As for the equal treatment principle, it's an imjaoit keystone to dodge a discretionary
and unfair exclusion of a partner. It's common dod practical examples of companies that
want to forcibly expel a member due to personablenms between the company’s shareholders.
In these cases, to base such expulsion on supgosghteous motivation, the excluding
partners point out faults committed by the excluded that, truly, are actually perpetrated by
all of them.

In this manner, if the behavior of a partner i€tated by the others, the same behavior
performed by another member can’t be used asipattdn for his or hers exclusion.

Therefore, even though just cause being an untdgal concept, the implementation
of the principles outlined above will allow a pladentification, in concrete cases, of acts or
omissions of a partner that may lead to his or lkea&dusion from the enterprise. The most
important is that the company is protected agamtstrnal attacks that may compromise its

survival in the market.
4.2 Differences between gross misconduct and acfsumdeniable severity

As previously pointed out, the Civil Code providestwo distinct hypotheses, which
will be analyzed with detail on the next lines,asjng exclusion of partners that are putting
the company at risk: legal exclusion, provided tiy 030, and extrajudicial exclusion,
regulated by art. 1.085.

Both propositions present different proceduresraqgdirements from each other.
However, it's relevant to accentuate that the nessequired for applying the compulsory
removal institute are diverse in each hypothesisther words, the definite articulation of
what is considered “just cause” is not the samtherarticles exposed.

In this sense, art. 1.030, concerning legal excfysstates that a member may be put
away for “gross misconduct in the performance®bliligations”. On the other hand, art. 1.085,
providing for extrajudicial exclusion, refers tosjucause as “acts of undeniable gravity” that
“put the company’s continuity at risk”. When anahg both articles, inevitably an issue arises:
comparing the concepts of “acts of undeniable ¢yavand “gross misconduct in the
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performance of obligations”, would there be a digibn between them? In other words, could
we conclude that an act practiced by a partnerdetkrmine which excluding procedure should
be adopted (legal or extrajudicial)?

The doctrine wasn’t unanimous when trying to fimd answer to these questions.
Arnaldo Rizzardo teaches that: “It's necessary emdect the differentiation between mere
grave misconduct and acts of undeniable gravity thay expose risk to the business
continuity.” (RIZZARDO, 2007, p. 261). According tbe aforesaid author, the first offense
(grave misconduct) would be a less serious oneg;wiubuld harm the company economically,
and the acts of undeniable gravity would be thadated to more critical conducts, which
effectively jeopardize the company’s continuity.

Leonardo Guimaraes agreed with this point of vigreyiding that “the question is: how
to discern the dichotomy between grave miscondudtresk to society? And this is a question
of utmost relevance, considering that if the padrieave committed grave misconduct they
may only be excluded from the entrepreneurial spdegally; and if they their actions make a
threat to the company’s existence, then they argjesu to extrajudicial exclusion”
(GUIMARAES, 2003, p. 117).

If the view outlined above were to be adopted,rénea that, by committing misconduct,
exposed the company to financial losses, but didndanger its survival, could only be
dismissed through a legal procedure, knowingly slaivan the extrajudicial process of partner
exclusion.

We don’t agreedata venia with this understanding. If the wording of eacthicte is
distinct, it is also certain that the lawmaker didppoint, at any moment, that there should be
a gradation between the hypotheses. Rather, whamgliishing legal from extrajudicial
exclusion, the law explicitly indicated differemquirements and procedures to be followed in
each case, as will be described ahead.

This position is defended by Marcelo Vieira von Adk (2011, p. 187), Modesto
Carvalhosa (2003, p. 323) and by professor Priddéaia Pereira Corréa da Fonseca who
wrote: “As previously warned, the events previewgdhe lawmaker in either arts. 1.030 and
1.085 may, with great probability, be intermingl@dhe so-called ‘grave misconduct in the
performance of obligations’ or even the ‘supervgnimcapacity’ may represent ‘risk to the
business continuity’ as well as ‘acts of undeniabevity” (FONSECA, 2007, p. 46).
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Hence, any act or omission, perpetrated by oneave martner, that brings an effective
damage to the company will be considered as justecto exclude the harmful partner, being

also considered a grave misconduct and an actdeniable gravity.
4.3"Affectio societatis”as just cause for the exclusion of a partner

Affectio societatisgs one of the basic principles for setting up raiteéd company.
Because it's considered, historically, a partngrghi people’s society), theffectio societatis
principle has always been related to this typeoofigany, being a statement of intent, willingly
expressed by its members, to be gathered in the sampany.

When theaffectio societatiss no longer perceived, then there is no moreoredsr
these partners to continue in society. Furthermibrean be noted that, as provided by the
Constitution’s section XX, “no person may be congxtlto join or remain a member of an
association”. Based on these premises, a questisesawhen all other partners have no
intention of remaining associated with a particutartner, can thaffectio societatisbe
presented as sole cause to justify a shareholercisision?

This is an issue that has been much debated byireind jurisprudence and that has
no simple answer. As recalled by Silvio de Salvand&a, “not every act that undermines the
affectio societatigustifies the exclusion procedure” (VENOSA, 20/p0,150). Therefore, it is
necessary to check when thiigectio societatisbreaking can be considered a fair reason for the
exclusion of a partner.

As a rule affetiosocietatisbreach should never be considered as the caugmadier’s
exclusion, but as “a result of any event that negytimize the exclusion, provided that it figures
as grave misconduct” (ADAMEK, 2011, p. 190). In g@me line of thinking, other scholars,
such as Modesto Carvalhosa (2003, p. 311), reféhedreaking oaffectio societatigs the
natural consequence brought by an act of undengrlaty that may be considered as grounds
for compulsory removal of a partner.

Howbeit, the mere breaking affectio societatiss frequently cited in lawsuits as an

excuse for the exclusion of a partner, since nowoeld be obliged to conjoin an unwanted
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partner. Even though, jurisprudence has repeategsiled the allegation of rupture of the “will
to remain associate” as a fair motivation to deteena partner’s expulsion.

As it is seen in some precedéehthe breaking oéffectio societati€an be considered
sufficient argument for the voluntary withdrawal apartner from a company. However, the
same justification isn’t enough to forcibly remdvien, since the exclusion of a partner should
be a severe sanction, one that can only be useltiraa ratio.

In contrast, part of the doctrine advocates that jtist cause for partner exclusion
doesn’t need to be related to an act or omissiothefshareholder who is intentionally
endangering the company. As observed by ArnoldodWal other words, “nothing prevents
the judge responsible for analyzing the just calmm®vn by the majority of remanant partners
from understanding that the breakingadfectio societatisnay derail the continuity of the
company’s activities, turning the achievement sfgbals impossible, and, thus, granting the
exclusion. This is what happens when one of thénpes is responsible for breaching the
affectio societati®r when coexistence among the members becomeshle/{WALD, 2005,

p. 235).

Hence, a significant part of the jurists underdtathat yes, breaking theffectio
societatis can give rise to partner exclusion. However, afqned and irreversible
misunderstanding between the partners must be praveddition, it's required to prove that
such disagreement is harming the business’ comtyinBersonal problems between partners
cannot prevail as cause for exclusion of anyorteerh.

For a better understanding of the procedure omeastexclusion in limited companies,
the next two sections of this study shall expléw tivo possibilities of compulsory expulsion
for just cause provided on the Civil Code, namiggal and extrajudicial exclusion of partners.

5. REQUIREMENTS FOR EXTRAJUDICIAL EXCLUSION

2 Inthis sense, TIJSP, Al 0083667-64.2012.8.26.0P002, “Moreover, the mere breakingadfectio societatis
by itself, does not authorize the administrativelesion of the dissenting partner”.

3 REsp 1.129.222, 2009, “Thus, the company’s dadiissolution, based on loss affetio societatisin the
system of the Commercial Code, could occur thrahglexercise of the right of withdrawal or by tixelesion
of one of the partners. Notice, nevertheless,tti@msecond hypothesis, because it is an act acfregtigravity,
requires not only a claim of breakingaffectio societatisbut also a demonstration of just cause (...)".



RE

Revista da Foculdade
de Dhreito da JER]

-REVISTA DA FACULDADE DE DIREITO DA UERJ- RFD- v.1 , n.25, 2014

The procedure for extrajudicial exclusion of a part as can be imagined, allows a
company to put away a harmful shareholder with ngrelater agility than the legal expulsion.
On the other hand, for its implementation, art85.0f the Civil Code demands compliance of
some requirements, namely: (i) acknowledgment afcamf undeniable gravity; (ii) provision,
on the bylaws, of exclusion for just cause; anjigpproval of the exclusion by the majority of
partners, representing more than half of the caearapital.

If none of the three requirements listed abovevardied, the company will be left with
the option of excluding its partner through thealegpurts. Seeing that requirement “(i)” has
already been mentioned in a previous section, scomments regarding the need of a
provision, on the bylaws, of exclusion due to getise, will be seen ahead.

5.1 Provision of exclusion, on the grounds of justause, on the Bylaws

At first, the final part of art. 1.085 leaves n@no for doubt: extrajudicial exclusion of
partners will be possible “by amending the bylaist provides exclusion for just cause”.
Through this wording, the Civil Code expressly deded, for the procedure of extrajudicial
exclusion, previous inclusion, in the bylaws, opermissive clause regarding this form of
compulsory removal.

In another manner, this seemingly simple requirdrgenerated three doctrinal trends:
(i) those who understand that, even with such legadiition, the extrajudicial exclusion would
be possible without the permissive clause in thegamy’s bylaws; (ii) those who advocate the
indispensability of such permissive clause, addiveg it may only be inserted in the bylaws
with the agreement of all partners; and (iii) thegde believe that the clause is essential, but
that it can be inserted in the bylaws at any momegran the agreement of partners representing
75% of the corporate capital.

Within the first trend defenders it is found ArnolW/ald, Priscila Maria Pereira Corréa
da Fonseca and Egberto Lacerda Teixeira, amongsothecording to Wald, “before the entry
into force of the order, the possibility of exclodia partner, regardless of an authorization from
the bylaws, was already being peacefully accep(®dALD, 2005, p. 235). Authors that
advocate this position commonly refer to case lad jarisprudence from before of the 2002
Civil Code.
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Data venia we do not agree with the positioning above. Befine enactment of de
2002 Code, the law didn’t require a permissive s#ain the bylaws to allow an extrajudicial
exclusion. For this reason, doctrine and jurispnegefar discussed the need of such clause.

However, as from 2002 this situation has changedledthe Civil Code’s current text,
the permissive clause is expressly required bydad that cannot be ignored. A person who
joins an entrepreneurial society that doesn’t thigeclause in its bylaws knows that can’t be
excluded outside a courtroom, unless the bylawslaeeed, in an event that will depend on a
significantquorumof partners.

Thus, recent case law has constantly emphasizetnngh@tance of this requirement,
such as in the ruling of an appeal by the Coudustice of Rio Grande do Sul: “In the present

case, the possibility of compulsory exclusion pbatner wasn't expressly contemplated by the

bylaws of the plaintiff company, as seen from tleewments inserted on pages 217 upward,

configuring a situation that puts away the prowisid the Civil Code’s art. 1.085".

Furthermore, if there is a consolidated understanthat the presence of a permissive
clause in the bylaws is indispensable for extrajadiexclusion, another question can be raised:
is it possible to include the permissive clausthenbylaws after the company’s incorporation?
If so, what is th&juorumnecessary for this?

Some believe that the bylaws’ amendment to incltiie clause of extrajudicial
exclusion would only be possible if approved byoélihe company’s partners, grasp advocated
by a minor part of the doctrine. This is the petimapof Romano Cristiano, former Chief-
Prosecutor of the Commercial Registry of the stt8do Paulo: “In the event of amendment,
the document must be signed by all partners, imotudnd specially the minority partners”
(CRISTIANO, 2008, p. 377).

Marcelo Vieira von Adamek, when commenting CristidRomano’s point of view,
argues that “it would be odd to admit that partrepgesenting a large majority, at the same
time that hold the power to change the bylaws (talify the form of distribution of profits or
business purpose, for instance), approve mergaerporations and spin-offs and even the
society’s dissolution, could not, otherwise, inserthe bylaws, except with the consent of all

of them, a simple clause that legitimates extrajatliexclusion on the grounds of grave

4 TJIRS, ACPF 70026618520/2008.
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misconduct in the fulfilment of corporate obligatg It would have the power to do more, but
not to do less?” (ADAMEK, 2011, p. 197).

It seems that Marcelo Vieira von Adamek’s undemditagy is the most suitable. The
Civil Code didn’'t preview any speciguorumfor the inclusion of a permissive clause in the
bylaws. Because of this, the genegyabrumof bylaws amendment must prevail, demanding
approval of the partners that represent at lea¥%t Gbthe company’s corporate capital. With
this conviction, Haroldo Vercosa (2005, p. 531) Madesto Carvalhosa (2005, p. 315) also
agree.

The company’s preservation principle must be reneeth So, if it is ascertained that
a partner committed acts of undeniable gravitytipgthe company at risk, a fast and effective
remedy, such as the extrajudicial exclusion ofener, shouldn’t be denied to the enterprise.

Finally, it is primary to highlight that the bylawi®esn’t need to provide an exhaustive
list of hypotheses where the extrajudicial exclasiay apply. On the contrary, if a catalog of
cases is provided in the bylaws, the partner thased the damage may only be excluded from
the entrepreneurial society athwart an extrajublpmacedure, if the act committed by him has

been provided in the clause.
5.2 Extrajudicial exclusionquorum

Extrajudicial exclusion is a prerogative of the ardy of the company’s partners, being
one of the most important requirements for thisdkai exclusion procedure. This said, the
lawmaker understood that, if the majority partrsethie one causing damage to the company, it
will be necessary to remove him through a legatedore, since the exclusion of a majority
partner would seriously undermine the enterprised) thus, necessary to occur with previous
legal authorization.

As provided in the first part of Civil Code’s alfit.085,caput extrajudicial exclusion
may be possible if approved “by the partner’s mgjprepresenting more than half of the
corporation capital”. A quick reading of the tranked text, most likely, would make us
understand that thguorumfor partner’s extrajudicial exclusion is compodsdthe partners

representing more than half of the company’s cafeocapital.
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It can be noted that art. 1.085 has two requirem€(iit approval by “the partner’s
majority” (voting by head); and (ii) “representingpre than half of the corporate capital”. Thus,
not only the approval must be issued by more tHa# 5f the corporate capital, it is also
necessary that this portion of capital is heldh®ydompany’s majority of shareholders.

Some authors do not concur with this dual requirgmeensing that the exclusion
guorumwould be the mere majority of corporate capitalpag them Modesto Carvalhosa can
be quoted: “Notice that exclusion is the compamgsthat excludes a partner that jeopardizes
its continuity. It is not about an act of the otpartners. This is why, following the corporate
capital proportional vote principle adopted by bed companies as well, trgiorum for
determining a partner’s exclusion must be of alisatugjority (more than half of the corporate
capital) (art. 1.076, II)” (CARVALHOSA, 2003, p. 31

This does not seem to bdata venia the most appropriate understanding. The
lawmaker, when intended to demand an absolute ityagrcorporate capitaduorum did it
expressly. Regarding art. 1.085, the corporatetalagpimajority is required along with the
majority of partners as well. Therefore, one canmaterstand that the lawmaker has used dead
words when providing such an important requireni@enéxtrajudicial exclusion. This position
is advocated by great part of the doctrine, remiteskby names such as Arnaldo Rizzardo and
Marcelo Vieira von Adamek (2011, p. 204).

On the other hand, accepting the comptgiorum could make way for another
interesting question: what about the limited conigmrset by only two partners? Legal
exclusion is forbidden because of the impossiboitybtaining a head majority of partners?
The answer to these questions demands to conkelextlusion institute’s purpose.

Doctrine and jurisprudence have been putting awesy possibility, as defended by
Priscilla Maria P. C. da Fonseca: “In a society pased of only two members, even if one of
them is a majority partner, the possibility of exsibn of the other will definitely be brushed
off. The majority partner, alone, can never henthfexclude anyone without the support of
enough members to compose, with these, a requiggarity” (FONSECA, 2007, p. 34).

Nonetheless, it must be remembered that, even thextgajudicial exclusion isn’t
allowed, the majority partner can always file agaw with the intent of excluding the minority

partner that is causing trouble, even if it's timéycother partner in the company.
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6. THE EXTRAJUDICIAL EXCLUSION PROCEDURE

6.1 Call for the meeting

According to the sole paragraph of art. 1.085 ef@ivil Code, “the exclusion can only
be determined in a meeting or an assembly spedialfwened for this purpose, being the
accused advised in time, in order to permit hikens attendance and the exercise of the right
of defense”. As it can be seen, the legal provisemuires not only the meeting’s call, but also
that the partner to be excluded is made awardimely manner.

Convening the meeting or assembly through the niopnegedure provided by the law
or the bylaws isn’'t enough. It shall be necessargend written communication, to the to be
excluded partner, presenting the reasons for lalsion, in time for his defense.

The summons delivered individually and specificatiythe partner must detail which
allegations may lead to his exclusion, enablingd@ense in the meeting. Additionally, the
documents that instruct the accusations must adsddtivered or become available at the

company’s registered office for consultation andhafacture of copies.
6.2 Shareholder’s expulsion on a meeting or assemgbl

Once the partners and shareholder to be excludedidy called to the meeting or
assembly, with sufficient time to the defense’spprihe conclave can be performed. The
presence of the partner to be excluded in the mgetiassembly convoked to deliberate on his
removal is not required. As it can be inferred frarh 1.085 of the Civil Code, the excluding
shareholder has the possibility to attend and ptebes defense, but may be excluded,
regardless of whether or not present (WALD, 200%574).

It's important that all accusations and the pattndefense appear in the meeting’s
minutes, because it will be based on this docurntieatdt the Judiciary may later determine
whether there was compliance with all legal requiats for the partner’'s expulsion in a
possible lawsuit pursuing annulment of that deaisio

It is worth recalling that the function of the Comraial Registries, when differing acts

related to partner expulsion, is to verify whethiee exclusion met all formal requirements



RE

—_—
Revista da Foculdade
de Dhreito da JER]

-REVISTA DA FACULDADE DE DIREITO DA UERJ- RFD- v.1 , n.25, 2014

determined by law. The merit exam should not bd irelany way, since the Registry cannot
judge if the accusations against the sharehold#&igioe just cause for his removal.

The minutes of the exclusion meeting or assemblgtnalso include deliberations
regarding the excluded shareholder’s interest encdbmpany. With the liquidation of shares
previously held by the removed member, corporatgitaiashall suffer a correspondent
reduction, unless the remaining partners compeffigatetheir own resources or a new partner
joins the society and make a contribution of theesponding resources (VERCOSA, 2005, p.
347).

As for the moment of effectiveness of the partmeemoval, Sérgio Campinho (2004,
p. 235) argues that it happens with the recordindocuments at the Commercial Registry,
while Arnoldo Wald (2005, p. 575) considers that tlecision would be effective immediately
upon the meeting or assembly. Despite the docushesgistration being a crucial event for the
decision to produce effects on third parties, weagvith the last author since there is no doubt
that internal effects operate along with the baad#cision about the partner’s expulsion.

Nevertheless, some authors and judges understahdetien having no more political
rights, the partner would still have financial riglon the company, until the assets to which he
is entitled are paid. More than that, prior to @2 Civil Code, Brazilian jurisprudence
understood that whilst an excluded member isn'tl,plis right to inspect the entrepreneurial
society will abide’

These insights don't seem reasonable enough. Agrawtho caused damage to the
company cannot stay, even if only with supervigpowvers. Besides, if the shareholder isn’t
paid within the appointed time, Judiciary can alsvde triggered to protect the excluded
partner’s rights.

Moreover, as highlighted by Sérgio Campinho (2@0424), similarly as the partner
who voluntarily withdraws from the company, the lexied partner isn’'t exempt from the
corporate obligations prior to the exclusion, whare extended up to two years after their

registration at the competent Commercial Registry.

6.3 Determination of assets and payment to the shetmolder

5 TJSP, Al n° 70.728-2, 4ChamberRevista dos Tribunais Sdo Paulo, n. 601, p. 107.
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As established by the Civil Code’s art. 1.086, otie® amendment on the bylaws is
made, about the partner’s exclusion, the procepoeded by articles 1.031 and 1.032 of the
Civil Code, also applicable to the legal exclugiwaceedings, must be observed. Article 1.031
regulates the payment of assets due to the shdeshobmpulsorily withdrawn from the

company.
6.3.1 Deadline of payment to the shareholder

The second paragraph of article 1.031 establigiesnanner and time of payment of
the assets as follows: “The liquidatgaotashall be paid in cash, within 90 (ninety) daysnir
the liquidation, unless there’s an agreement otractual provision stating the contrary”. Thus,
both the 90 (ninety) day period and payment in cashbe negotiated to be left behind.

As long as agreed between the company and thededlpartner or provided in the
bylaws, there is no time limit for the payment. Mtreless, unfair contract terms, which
determine an excessively long timeframe for paymeart be canceled in court.

Professor Vercosa (2005, p. 539) believes thahafpayment isn’'t made within the
specified period, the exclusion must be considenedffective, returning the partner to its
original condition, since it’'s still pending a catian linked to the payment of assets. In such
casedata veniawe do not believe that the partner should bemeteld into the company.

In our view, a payment delay does not configureefect on the exclusion procedure,
since it's something subsequent to the momentrabral, as can be inferred from art. 1.086
of the Civil Code. Besides, it wouldn’t be reasdedb admit into society, once again, a partner
that was jeopardizing the company, because of plsipayment delay.

6.3.2 Calculation of due assets

About the form of calculation of due assets, thd t¢ art. 1.031caput reproduced
hereafter, is much criticized by Brazilian jurispemce and doctrine: “In cases where the
company resolves in relation to a partner,guesta duly integrated, shall be liquidated, unless
provided otherwise, based on the financial situedicthe company at the time of the resolution,
as verified in the balance sheet”.
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Based on interpretation of tlsaputabove, it would be possible to conclude thatéf th
bylaws didn’t provide anything about the excludedtper’'s assets evaluation, the calculus
would be made based on the company’s equity actmunalues. Nevertheless, doctrine and
jurisprudence strongly depart this interpretation.

It is argued, including by the Supreme Céuthat the valuation of assets due to the
excluded partner must approximate the amount tbatdwbe due in case of total dissolution of
the entrepreneurial society. For this reason, tleeenverification of equity accounting, as
established by art. 1.031, isn’t enough, being s&mg an identification of real market value
of the company’s equity, including stock in trakdiegnds, and any tangible and intangible assets
that integrate the company’s patrimony. Doctrind pmisprudencéare revealing reinforced
stance in the same direction.

What about the possibility of contractual provisaegarding the form of verification
of assets, provided by art. 1.031? If the bylawgressly provides that only the accounting
value of the company’s equity should be checkedving all other forms of assessment, then
a real evaluation must be dismissed? The doctmsebeen answering these questions with a
negative response.

According to Modesto Carvalhosa (2003, pp. 239-2410) Sérgio Campinho (2004, pp.
128-129), the bylaws could only establish a validraative form of calculation of assets, due
to the excluded partner, if this other method pdoteebe better to the removed shareholder than
a real evaluation of the company’s value. On thereoy, scholars understand that such clause
must be considered abusive and, therefore, shaulahbulled by the Judiciary, considering

that it would allow illicit enrichment of the sotyeat the expense of the excluded partner.

6 RE n. 91.044/RS, STF's"®Class, RTJ n. 91/357: “Calculation of assets @f diissenting partner must
approach the result that he would possibly obtaith total dissolution, with full verification, plsycal and
accounting, of the assets value, and updated inrttenetary value until the date of payment”.

7 STJ, Special Appeal n. 1.112.858/MG (2009/005928&Rapporteur Minister Luis Felipe Salom&o: “hist
context, it's important to note that the moderrdemcy is to seek the company’s real value. Thet@ssest
be the closest possible to the company’s equityerdl..) Thus, judicial determination of the portlmgionging
to the retreatant partner is strictly necessarytlie payment of a fair price, under the penaltyillafit
enrichment by the opposing party. To this end dicjal review of the company’s background is appiate,
including assets, goodwill, brand exploit rightsisomers, etc.”; TIRJ, Ap. n. 2006.001.09725,Gvil
Chamber, Rapporteur Judge Antonio Saldanha Pallje@®.06.2006: “In the absence of a specific caattial
provision, partial dissolution entails a reassesgréthe company’s patrimony, always consideritsgréal
value and leaving its accounting value aside (RI/1®@70, JC 55/85 and 38/243), which must be done by
preparing a special balance sheet, even wheyuibigliquidation comes from the death of a minoritytpar”.
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7. JUDICIAL EXCLUSION OF SHAREHOLDERS

After finishing these notes about the procedureefdrajudicial exclusion, an analysis
on the procedure of a partner’s legal exclusionaiespending. To this end, it is important to
point out that much of what has been said regaréitigajudicial exclusion can be applied to a
legal proceeding, leaving only to be explored thecking of requirements of this procedure.

First, it is necessary to underline that art. 1.68the Civil Code, being a provision on
simple entrepreneurial societies, can be applieglttypes of companies that are secondarily
governed by the rules of simple enterprises. Therkimited companies can exclude their
partners, as a general rule, either by legal aagxdicial procedure. In turn, simple companies
are restricted only to legal expulsion of its partn

The quorumof approval required to file a partner exclusiawsuit is “the majority of
the remaining partners”. It isn’t necessary to aehithe complexquorum of “majority of
members, representing more than half of the cotparapital”, mandatory for extrajudicial
exclusion. Furthermore, it is also not necessahatee a provision in the bylaws enabling legal
exclusion for it to be done. These are the reasemg, whenever it isn’t possible the
extrajudicial exclusion of a partner from a limitsainpany, the latter may undertake it through
a legal procedure.

Interesting to note that tlgpiorumrequired by law allows even a majority partnebéo
excluded by decision of the minority members, sitheepartner to be excluded can't express
any valid opinion. As remembered by Arnaldo Rizea(@007, p. 154), prior to filing the
lawsuit, it will be essential that there is an aai, by the majority of the remaining partners,
duly reunited in a meeting or general assemblys Thimportant for a proper confirmation of
an agreement issued by the majority of the remgipartners, since the lawsuit will be filed
not by them, but by the company itself.

Insomuch, the “initiative” to exclude a partnerMié from the other members, yet the
legitimacy to file the lawsuit will exclusively p@in to the entrepreneurial society
(CARVALHOSA, 2003, p. 323). Still, should the conmyés legal representative remain silent
regarding the lawsuit’s filing (in many case thengany’s agent is, himself, the to-be-excluded
partner), legal action may be taken by any parthat can represent the company in this

particular case.
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Some authors, such as Arnoldo Wald (2005, p. 28@)e that the legal appreciation of
a partner’s exclusion can be replaced, if allowgdhe bylaws, by an arbitral decision. There
is no obstacle for such argument, as long as themsyexpressly provide that disagreements
between partners should be decided by an arbittat.c

In cases of legal exclusion of partners, not oh&/ matter’s merit will be examined in
court, but also the assets’ calculation. Given thatpartner will only be removed when the
verdict becomeses judicata the calculation of assets should take into accthencompany’s
financial situation at that timeds judicata and not when the lawsuit was filed, since that th

business conditions may be very different in tHeseoccasions.

8. CONCLUSION

Given the exposed in this study, it is possiblede that the Civil Code’s provisions
on the topic of partner exclusion flost causedon’t approach several aspects of this institute.
Because of this, a discussion has come forth ih Bottrine and jurisprudence.

On the other hand, the provision of two differerdg@dures of partner exclusion, each
with its own requirements, was very positive inasmas it enabled a company to protect its
development from harmful partners in distinct dituas, even when the majority shareholder
is the partner that endangers the company’s caatiomu

Disagreements between partners, whenever posgilst be resolved without
excluding either one from the company. However, pheper regulation of proceedings
regarding compulsory removal of a partner is esaktatfix a problem that, by its own nature,
IS very sensitive.

The lawmaker’s silence on many points does notfyudte adoption, by partners, of
procedures that are harmful to the companies. Bespveral opinions within the doctrine and
jurisprudence, the most appropriate solution toliginess should always be aspired, aiming

the activity’s continuation and profit.
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