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DIALOGUE BETWEEN CONSTITUTION AND INTERNATIONAL LAW
INTRODUCTION TO THE CONSTITUTIONAL WEB THEORY

Paul Hugo Weberbauer?
ABSTRACT

This article is a product of the author's initiieanpt to develop a theory trying to describe
the insertion of the idea of Constitution in theemmational Environment. The main idea
is that the relationship between Constitution anterhational Law is, in fact, a
relationship between pluralities, plurality markiedtween the interaction of different
national order (Constitutions) between themselves the common goal in obtain a
broader Law, the International Law. Therefore, tla¢ter having an obligatory
cosmopolitan spirit, commonly absent in the natidzavs under a Constitution. In the
author minds, this situation can be described amyli&e a “spider web”, whose “spider”
that spins the web is the Conflict of Law (or Ptevénternational Law). In other words,
this “web spinning” is where we can find the dialegoetween Constitution (National
Law) and International Law. Therefore, the underdtag of this “web spinning” process
only can be achieve when considering not only e bf Treatises (Public International
Law), but also the rules of the Conflict of Law, evhanalyzing the relation between
Constitution and International Law.
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DIALOGOS ENTRE CONSTITUICAO E DIREITO INTERNACIONAL
INTRODUGAO A TEORIA DA TEIA CONSTITUCIONAL

RESUMO

O artigo € produto inicial da tentativa do autor elaborar uma teoria procurando
descrever a insercdo da Constituicdo no plano natesnal. O estudo procura
desenvolver a ideia de que a relagdo entre Cogstitie Direito Internacional €, em
realidade, uma relacdo entre uma pluralidade destfoigdes produtos de diferentes
idearios nacionais que interagem entre si formamdd®ireito mais amplo, denominado
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de Direito Internacional, situacdo que define aigaltoriedade deste ultimo ter um
espirito cosmopolita, comumente ausente nos Dgeracionais. Essas interacdes
formariam uma espécie de “teia” cuja “aranha” qaefo Direito Internacional Privado.
Trata-se de um estudo que procura demonstrar osergdo de um Direito nacional no
plano internacional ocorre ndo so6 pela concepcaaimito Internacional Publico, como
também pela estrutura que o Direito Internaciomiaialo assume naquele Direito.
Palavras-chave: Constituicdo; Direito Internacional; Dialogo; Dice Internacional
Privado.

oduction

1 Introduction

One of the most ancient and traditional conceptairivate International Law
Is that constitutional rules arper si components of a country’s international public
policy (?), i.e. the rules held in Constitution #re first line of defense of a specific legal

order against the application of a foreign Law.

Few times on juridical literature the level of defe that these rules possessed
has been focused. Would they be absolute enoufgifiyt@xclude foreign Law or would
they be relative, not excluding, but serving aeffd for the national Law to apply certain

foreign law?

With regard to this issue the present theory —aiteb expressed, the present
draft of a theory — about a constitutional netw(kconstitutional web) was forged. Its
goal is to demonstrate that in the current wortddhsolutist vision that the idea of ordre
public attributed to constitutional rules shouldreplaced by a relativist vision, in the

sense of a filter.

On this context, this study aims to introduce thenpse of this constitutional
network from a dialogue scarcely used in Brazitlaatrine: between International Law
and the Constitution. In a first moment, involviRgiblic International Law and the
conception of Constitution; and in a second momenterstanding the role of Private

International Law in the centralized legal struetof a Constitution.
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To achieve this aim, the study will recover a fdtgo theory in the debate about
the relation between national and international Lisne pluralist theory, developed in the
19" century. It targets in demonstrating that desfifering as the peak of the national
legal system, the Constitution does not imply atatson regarding the current legislative
diversity in the contemporary world.

The article structure begins by the analysis ofe¢gal monism and the path that
led to the constitutional supremacy dogma, to taguioit the pluralism (or dualism) in
order to prepare the ground to the exposition @& thain object: the idea of a

constitutional web.

It is important to outstand that the present sigdyn introduction to the idea of
constitutional web. Therefore, it will not resoa &n extend and exhaustive series of
guoting, even less will consider the conclusioredt as a final mark in the subject for
there still are numerous spaces to be exploretd in i

2 The Monist contribution

The legal monism is derived from the conceptiort thath international Law
and national Law are part of the same legal systensummarize, it is an assortment of
theories derived from the debate about the reldt@ween internal Law and international
Law, that carry the vision there would be only dmev — being both internal and

international Law parts of this one Law — as a npa@mise.

It is interesting to notice that the monist ledaketd has gained strength to the
extent that the national state figure solidifiedaasocio-politic organization model of

nation.

The onset of national State, associated to thenagpeof Law as an autonomous
Science, finalized the bipartition of Law in twaitially distinct fields: on one side,
national Law centralized in the figure of the Statad, on the other side, international

Law.

Soon the doctrine that understood national Lawnasanced in the sovereignty

of the national state power would solidify. It ddished the creed that State would be
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composed by territory, people and government, lesstdtablishing that the legal system

would be monopolized by the state authority.

The explanation of international Law base lingdrebe stabilized and, even so,

could not pacify the subject. The doctrine underdtio as a Law ensconced in the will of

the States in community, i.e. not deriving fromeatcal authority but from the consensus

of international community members.

This debate on the basis of international Law giMe birth to both the monist

and — its antonym — pluralist threads. But to caghpnd them, it is crucial to analyze the

debate between internal and international law.

Strictly speaking, it can be assured that the lessabout State from the

philosopher Georg Friedrich Hegel were the starpogt to the birth of the “national

and international Law” debate. When Hegel caststimeeption of the State as a “being”,

the so-called rationalization process of State dawn

People as State is the spirit of its substantiatdnality and its
invariable reality, in this means the absolute powser the Earth; a
State consequentially, before the others, is arsaye autonomy. In
such case, to be a being before other, i.e. bgnéed, is its first and
absolute right(Hegel, 1999, p.284) .

It is important to warn that Hegel's influence dretlegal reflection as so

profound that one of the results was the chasmhefibternational relations from

international Law. However, it was not Hegel thep@nsible for the chasm of Law in

national and international; this separation is {pasts’ legacy.

The historicist (or ‘romantic’) strand of ninetebsitentury thought
represents to some extent, an evolved version tfradalaw - but
evolved to the point of being transformed nearly @furecognition. It
was natural law decked out in a historicist garliyose principal
philosophical tailor was Georg Friedrich Hegel. Heagreed with the
positivist that the fundamental unit of study whe nation-State. If
anything, he was more dogmatic on that subject that most

3 Free translation from the german original: “Das Wals Staat ist der Geist in seiner substantiellen
Verninftigkeit und unmittelbaren Wirklichkeit, dahdie absolute Macht auf Erden; ein Staat ist folgl
gegen den anderen in souverdner Selbstandigkedt.sélcher fir den anderen zu sein, d.i. von ihm
anerkannt zu sein, ist seine erste absolute Begeicigf’
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doctrinaire positivist ever as - seeing the Stat@arily as the political

vehicle for the cultural and psychological aspoas$i of peoples. This
historicist and romantic mentality played a majolerin nineteenth-
century thought and politics generally, but onlyrmanor one in

international law. (Neff, 2003, p.47)

Nevertheless, it was from Hegel's State idea thaityism developed the
rationalization of the debate between internal emernational Law, whose result was

monism pervasiveness.

This positivist legal rationalization process ofetldebate “national and
international law” begins with John Austin’s lesspwhich following Hobbes’ thought
that laws would be commands, casts the basis ofdée that legal order would be
composed by superior and inferior laws, as expthine

Law and other commands are said to proceed frorargup, and to
bind inferiors (...) Superiority is often synonynsowith precedence or
excellence. We talk of superiors in rank; of supexiin wealth; of
superiors in virtue: comparing certain persons wgdrtain other
persons; and meaning that the former precede et thelatter, in rank,
in wealth, or in virtue. But, taken with the meamiwherein | here
understand it, the term superiority signifies migtite power of

affecting others with evil or pain, and of forcittgem, through fear of
that evil, to fashion their conduct to one’s wish@sistin, 1861, p. 35)

Deriving out of Austin’s doctrine, the arising a¥d new factors in legal heed
can be perceived. The first is the insertion of tise of strength as a compelling
characteristic of the term “legal”. l.e. only normsginated from a superior power

capable of forcing its execution would be “legal”.

The second factor was the realization that in the egal system there would
be superior laws in relation to others, convergmghe elaboration of an hierarchic
criterion, which would develop the doctrine of fegal system cohesion on the basis of

the submission of one rule over the others.

In such case, it is demonstrated the motivation k@ Austin and the first
positivists not to consider international Law asbeLaw but only a written morality.
International Law did not hold a centralizationpmiwer and a jurisdiction to execute

capable of bestowing the character of legal tamagonal rules (Shaw, 2003, p.3).
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The denial of international Law was the first ttded legal monism: the monism
of total supremacy of national Law. It consistedaotmought grounded on jurisdictional
monopoly of national State, which was based on furee criterion to define the

difference between Law and morality.

The State, as being exclusive in its sovereignaaeh domain, would establish
the existence of a sole Law arising from the legahopoly of the state authority. The

surplus would belong to the morality field and matwbligations.

Despite that, this thread of denial of internatiohaw was not able to
satisfactorily explain the cases where internatiaas were respected and, in such way,

guaranteed by a coercive structure different froenrtational coercion.

The idea that international sanction coercivenessildv not dwell on the
imposition by a superior authority was developedther, it would dwell on the
legitimation by the international community on tle¢aliation conduct to be taken by the
State that suffered damages. This reasoning, addi@ conception of the existence of
treaties immediately binding (or auto-binding) famgn jus cogensresulted on this

monism’s thread obsolescence.

Even facing mutations and particularities that wioeimerge from international
Law, the monist reasoning developed its main thiteagnture the issue on the relation

between internal and international law: the noraisttimonism.

The normativism, rather Hans Kelsen’s Basic noreotis, would reinforce the
monism as a determinative thread on the analysstdnal and international law since
the abstract character of the fundamental norm eqaiian would provide the required

flexibility for monism to adapt to the variation imternational reality.



RE

—_—
Revista da Foculdade

e -REVISTA DA FACULDADE DE DIREITO DA UERJ-
RFD- v.1, n.25, 2014

In the light of legal rules’ abstract world, thermativist monism not only
evolved but also included as a possible threadgtheious monisms. It conceived the

possibility to hold three monism categories repmése on the image below:

‘[ BASIC NORM
7M< Constitution / Certain Treaties Treat7<Uton
Supremacy of pational Moderate Monism b | ]
Law Momsm (Certain Treaties as - i@va TcLencel\z .
(Constitutional Constitutional m G(t\r;a 11(()1n(a} aw orgsm
supemay ammendmenc) Vorld Govermen

Constitution)

Image 1. The tree varieties of normativist monism.

It is conspicuous that constitutional supremacy israrrepresents merely one
of monism’s varieties. Nevertheless, apart frorenmational law supremacy monism, in

the other two threads the Constitution stands @gplex of legal pyramids.

At legal monism, the dominant usage of normatisdsts prevails. Furthermore,
the regard of the basic norm as a premise to legatem outstands. Under this

assumption, it is possible to analyze how Cortsbituhas assumed this position .

The historical landmark that determines the bagmnof Constitution’s

surmounting to the top of the normative pyramid—isoy one of those historical
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coincidences — the same as the one where theregabm starts to develop: the™9

century.

The idea of Constitution as constitutionalism ftean be distinguished before
the 19" century. But only with the constitutionalist idegy and — as Flavia Lages de
Castro (2004, p. 245) asserts — since the 1815WBauRestoration, a country without

Constitution could not be conceived.

It is essential to notice that one should resisttédmptation of conceiving the
same role from the contemporary Constitutions, tviaie the legal order’s gravitational
center. The late 18century Constitutions born from the constitutiéstaideology
possessed a more formalist feature inclined tatra the State more than serving as a

proper guide for the legal system(?).

In 1868 several distinct meanings associated tdaetm Constitution endured.
There was a consensus that State urged a Comstitatispecific delimitation on what

would be this Constitution lacked, though.

In the year of 1868 Held distinguishes four recotreneaning
associated to “Constitution”: 1) each situatiorerefit to the unity of
the State organization with the influence of catedl non-legal
moments; 2) the addition of previsions and deteatndms of
Constitutions; 3) the portion of constitutional Lake constitutional
elaborations belong to; 4) a fundamental writtemstieutional law
added to all novels from the same character. He agins: this latter
meaning is the least used in the constitutionalghd. Behind the
currency of its usage is acknowledged that withlf8#8 revolution the
constitutional State had ultimately strengthéné@rimm, 1991, p.136-
137)

4 Free translation from the german original: “Imr#ah868 unterscheidet Held vier gelaufige Bedewtnng
des Ausdrucks >Verfassunge; 1) Den ganzen zustandrdanisierten Einheit des Staat mit Einschless d
dazugehdrigen nicht juristischen Momente; 2) dien®e der Verfassung betreffenden Rechtssatze und
Einrichtungen; 3) jenen Teil des Verfassungsreatddcher die konstitutionellen Einrichtungen enthd)

ein geschriebenes konstitutionelles Grundgesetz alen ihm mit gleichem Charakter beigegebenen
Novellen. Er setzt dann hinzu: In dem letztern 8imird der Ausdruck wenigstens auf dem Kontinent
gewodhnlich angewendet. Hinter dieser Gewéhnung stiehTatsache, dass sich mit der Revolution von
1848 der Verfassungsstaat endgultig durchgesetzt ha
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From such four mentioned concepts, the one thatesead Constitution as a
fundamental written law — basis of national State¢sml order — was enhanced by legal

normativist monism.

Notwithstanding, until this point was reached, Gngon exercised a different
role for it was not a document establishing presifeethe legal system. Instead, its main
duty was limiting the State’s power. Therefore ttusistitutional State resulted from the
1815 Restoration was, in fact, the monarchist Swatevhich Constitution was the

document that restrained the sovereign’s activity.

This Constitution role in the monarchist Statergperly exemplified when the
1871 Constitution of the German Empire is analy&fithin it, it can be noticed a
prevalence of rules that determined competencedpreing that imperial law would
prevail over local law. It is convenient to besp&demany’s particularity at that age: it
was an empire superimposed over the German priit@gaand Bavaria and Prussia

kingdoms.

For instance, a brief inquiry on articles 2 andrdnt that constitutional text
perfectly portraits how Constitution had a dutydeimit imperial’s activity with regard
to the principalities. Article 2 determined thatgemial law would only be effective in the
moment it was published on the empire’s officialirjwal, while article 4 established
exclusive jurisdictional competence of the Empire particular issues (customs,

citizenship, currency, patents, spiritual propgnytection, etcd

This Constitutional model with the assignment otisiuring and delimiting
State power might be regarded as the ideal leyislabcument to take the apex of the
legal pyramid, since it structures the main actoLaw-making through the positivist
point of view: the national State — also knownhasmodern State.
The modern State has brought to itself the exditysor the monopoly

of the law-making, as a way of evaluating the owerng of legal
localisms of medieval, stratified culture with ayiege system. This is

5 The entire text from 1871 Germanic Empire Constitu is available at
http://www.dhm.de/lemo/html/dokumente/verfassunfkdex.html
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one of the most important features of modernitythia legal field.
(Lobo, 2002, p. 336)

Nothing could be more natural to the normativisinmm thread than the apex
of the legal system being the Constitution, aslégal document that limits State’s
activity automatically sets the rules to the conijpms of the legal order emanated from

the legislative activity of such State.

On this concise evolution of Constitution being twenmit of the normative
pyramid of a State, it additionally lacks to makeee relevant observations.

Firstly, this Constitution concept — understoodtas first legal norm derived
from the fundamental norm — is the so called lib€@nstitution.

The Constitution, in the liberal context, represeat technique to
maintain individual freedom against the arbitrapmer of the State.
The reasoning was to guarantee, by a written testamt from the
customary medieval inheritance, citizens’ rightso @chieve this
purpose, however, the Constitution must be rigidl amflexible,
meaning that the rules represent the hierarch ap8tate positivation,

being unable of modification by ordinary legisla&ipower and never
interpreted in a larger form. (Simeéo, 2008).

It does not consist on a document provided withg@mmatic rules, rather a
piece that aimed to clearly delimit State activatyd its structure (such as form of

government, governance and competence boundaries).

Secondly, it is advisable to enlighten the relati@tween sovereignty and the
Constitution that results from this positioningtire legal system. Constitution, at this
“liberal” historical moment, is born as a manifegta of what can be called as people’s
will in limiting monarchist absolutism. Not to bemfused with people’s eagerness to
overtake the monarch’s past sovereignty for it matsthe case. The aim was to limit the
absolute character over his subjects.

Regardless, with nationalist movements from the 18" century, there was a
change of sovereignty concept itself, due to taegiormation of international relations’

structure among European nations. It consisteth@mpassage from the closed European
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public law of the monarchs to the conception of IRulnternational Law. It was

transference in the scope of monarch’s sovereignbation’s sovereignty.
From this transfer of the idea of the sovereigritghe people to the
international stage the conclusion was drawn thaateon should not
only govern itself in respect of its domestic affaibut also that it
should decide its own fate in the outer world fyesahd independently.
National sovereignty could not tolerate any supeaiathority - except
a collective security alliance restricted to mutyabtection. Each
obligation of the State could only be based owits free will. All of

the law of nations therefore had to rest on aneageant of will among
States. (Grewe, 2000, p. 416)

This situation culminated on the later insertion Sdvereignty idea in the
Constitution idea, once sovereignty — being ableeanderstood as one of the qualities

of State’s activity — would be placed in Constibuial text.

Thirdly, from this framework, the last relevant ebgtion is that State and
Constitution have entwined in such a way that, umdany aspects, they have become
equivalent institutes. To this study’s matters, gneatest consequence of this State and
Constitution “union” was to establish a perfect Laavadigm: Law ruled by a centralized
authority and structured under a fundamental lavis the contemporary structure of

national Law.

Hence, laying national Law as the perfect Law pigraded the legal study to
nationalize the comprehension of international pineena and to establish the national
solutions as suited to international problems, heptharm to the comprehension of

international Law as an autonomous field (Hart,2Qq0 232).

In brief, despite the monist legal thread beingiblee enough to adapt to both
national and international Law structures, in thement that State and Constitution have
united, the possibility of a supranational struetwas lost, as well as the binding power

of international norms.

3 The Pluralist contribution
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The pluralist History initiates in the late 1@entury, when in 1899 the jurist
Heinrich Triepel published the bodMolkerrecht und Landesrecfibternational Law and

State Law). He asserted that both fields werecdhdéferent Laws.

It consisted in a critic to monism centralized mtianal State. He intended to
demonstrate that, indeed, International Law cooldbelong to the same Law as national

Law.

In brief, the distinction between both Laws dweltthe scope of the national
State, once in national Law a sole State stoodsav@reign entity and primal source of
Law. It created a centralized structure of coeracimamagement and a real authority to
employ it. On the other hand, international Law wiasv resulting from the will of
different States members of international communiitydid not establish itself in a
centralized structure of coercion management, ratharked by the inexistence of
Legislature and Judiciary compared to the nati@tate model. It likewise had an own

and singular meaning for sanction.

Taking those discrepancies into considerationag wnpossible to conceive that
both Laws were one and only. What existed, cegawbs a pluralism composed by

unmistakable Laws autonomously interacting withrikelves and international Law.

This reasoning was mistakenly labeled as Dualistaith through Alfred
Verdross’ analysis that reduced Triepel’s theorthedgeneric national and international
Law segmentation, as it was possible to blend ialemtract arena the diversity of national
laws in one single side and international Law am @ther. Soon this misunderstanding
was abandoned and the correct labeling would be asew in the middle 20century
(MELLO, 2004, p. 122).

In general, this was the core of Triepel’s plutaleasoning: to settle that it was
not possible to unite in one single Law what was$act composed by different Laws,
each ruled by a different State and relating tassirtt Law provided with singular

characteristics in comparison to these State lawdortunately, the lack of study of
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Triepel's work likewise contributed to this redwti since the pluralist thread was

forgotten in comparison to the monist thread Iqgievalence.

All'in all, to this work’s matter, this pluralistseence answers the purpose of a
starting point, which, in an adapted form, will\ee@as an instrument to the elaboration
of the constitutional web theory, beginning by tilastration offered by Wagner

Menezes:

National Law (according to
Kelsen-Merkl normative pyramid
- N

(  )National sovereignty
< -

Olnternational law

Reception/Application
<«—— Of non-national Law in
the national Law

Image 2The pluralist thread according to Wagner Mene286%, p.237)
The illustration does not provide a regard of distaeasoning as its creator

portrayed, it depicts perfectly the pluralism retitutist into dualism as Verdross did,
though. It delimits the analysis to merely an iatéion between a uniform — and

imaginary — national Law and an abstract intermetid.aw.

The fortunate insertion of the normative pyramidi ais distinction from the
sovereign field is to be praised, as it portrayg@ving phenomenon in legal thought:

enlarge not only State’s actions as well as thes@Gimional role itself — as it will be
scrutinized in the next topic.
Bearing this illustration in mind, the re-adaptatiof the pluralist reasoning is

able to commence, taking as a premise that intematLaw can be segmented into

different levels, premise pointed by one of theaggst normativism representatives, Hans

Kelsen

As international law we understand only the genenalrnational law
but not the particular international law. Generdéinational law is a
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customary law created by the usual behavior of eStan the

international community, whereas particular intéioreal Law is

nothing but the created and applied rules by ae$aéates. By treaties
that bind only the contracting State@Kelsen, 1953, p.28).

Currently, to this regard it can be added the majiaed international Law,

whose major icon would be Community Law.

However, this classification of international Lawarges a common
denominator: regardless of being particular, regiion general, the rules emanated from
international Law are not limited to only one naab State. l.e. for the legal norm to be
considered as international, it must be appligsvmor more national States. Otherwise,

it is not an international Law rule.

It should be added that each national legal orglew(ll react in its own way to
that international rule. A more appropriate regandthe pluralist reasoning on national

and international Law interaction can be portragedhe following image:

Image 3 More precise regard on the national and inteonatiLaw debate

0% " op,
- OO
On &

National
Sovereignty

International .aw
activity field

6 Free translation from the French original: “Padteit international nous entendons seulement dét dr
international général et non le droit internatiopatticulier. Le droit international général est droit
coutumier, créé par le comportements habituel dats Bppartenant a la communauté internationale. En
revanche le Droit international particulier ne vgue pour certaines Etats et il comprend notamiesnt
normes créées. Par des traités valables seulementgs Etats contractants”
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Thus, clearly there can be two possible looks ennéitional and international
Law issue. The first, following a pluralist traditi in establishing an international Law
specific field surrounded by national Laws eachhaim interacting in an autonomous
manner. On the contrary, it is also possible toceore — surprisingly — a look with a
monist tendency on this interaction, in which tleerative pyramid is overcame by an

exterior field forming one sole normative set.

Obviously, here it will not be addressed differenplications of these forms of
illustrating not only the pluralist reasoning asn¢-adaptation with a monist flavor. The
reason is that the leading objective is to dematsstthat the national and international
Law interaction is not based on the interactionMeen two uniform fields; rather a

diversified field (national laws) and a greatertednd field (international Law).

Thus, the reductionist danger instituted by monisnthe legal reasoning about
the relation between national and international Liawexposed. When associating the
State figure to the idea of Law as a whole, itfloagotten that State itself varies according
to its social organization. l.e. each nation, gaebple, has a State and, consequently, a

national Law different from others.

If, on one hand the debate “national and intermafidaw” was cleared, on the
other hand an explanation lacks on the reason ptate sovereign area is considered
different from the normative pyramid. Basically,explain how Constitution is acting in

the legal system.

To comprehend how State sovereign area is assod¢@tbe Constitution is to
penetrate in Private International Law — more m&lgi the complex doctrine of public
policy (aka ordre public). Since the election oé tGonstitution as the apex of legal
system, there has always been a consensus thaletisare ordre public. If foreign law
damaged any of them, foreign law would not be zgifi. Constitution is part of ordre

public of a State.

"In a legislative level, as established Bustam@aige, or 1929 Havana Convention on private intésnat
law, in its article 4 “Constitutional precepts amgernational public policy (?)”
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Despite of that, this doctrine was adopted by Reiaternational Law in the era
of liberal Constitutions, in which the almost omble of Constitution was limiting and
structuring public power, situation that dramaficathanged from the middle 20
century. More precisely in the end of World Warthiere was a movement aiming for a
transformation in Constitution’s function in natadinLaw. This process resulted in a
growing broadness on the role of constitutionaksulleading to the most varied
Constitutions by different States. This turned domstitutional phenomenon into an
extremely complex process.
The plurality of Constitution models and the divgrsf functions they
keep in the current age make the comprehensionhef present
constitutional phenomenon more and more compleardis a growing
cognitive gap between those who assert the classtitution theories
reproduced daily on Law Schools and in Constitwtidraw books and

what in fact occurs in the real dimensioning on €ibutions’ roles.
(Galindo, 2006, p. 131)

In the search for a more “socialized” State intatien in society and in Law
institutes, programmatic and open meaning rulee lh@en more frequent. As precisely
stated by Ingo Sarlet (2008, p.55) “it is not abtiuts, freedom from and before the State,
but freedom through the State”.

This complexity situation of constitutional phenama inevitably causes
alterations on the State sovereign area in thé fegyd, which Ordre Public is one of its

maximum representatives.

In few words, establishing more and more progranusat of rules makes the
incidence of constitutional level rules on the ptes environment possible. The Ordre
Public character of those set of rules have sthemgid a State supra-normative sovereign
field. It happens because — due to the opennesosé norms — the interpretation of

constitutional rules determinates if internatiopablic order will be applied or not.

The sovereign area of State in national Law hasetlifrom legal literalness to
programmatic rule interpretation. State sovereigmtyLaw, was no longer attached to

law’s literalness, but to the interpretation of tpenness that it possesses.
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Hence, when picturing the sovereign field of Stasea circle involving the
pyramidal normative structure of national Lawsitmade in observance to this mutation

of the content of constitutional rules and its l@adpart of the doctrine of public policy.

What was exposed above is the first Private Intevnal Law (so-called Conflict

of Law) manifestation on the national and interoral debate.

4 The constitutional web theory

Having overcome the introductory steps, the monoemes to outline what
would be considered as the constitutional web thaad its impact on the current legal

reasoning.

Initially, the theory here explored adopts the alist regard on the national and
international law relation and international Lawlessng a group of sets inside a bigger
set. It was likewise inserted a monist load on meit@ng that both fields are indeed
visualized as one sole Law, without sharing thaitteat State would be the common
point among these fields. There has been an attiensgparate the ordre public character

from constitutional rules.

To that end, the belief that Private Internatiobav possesses a fundamental
role on establishing communication bridges betwaiffarent national and international
fields. These bridges allow the “dialogue” amonfjedent national Laws, settling the
growth of harmonization and uniformization initiaiof national laws for the benefit of

a supranational law.

On this context, Private International Law can hasdunction associated — in
its more modern thread — to a spider that setsnéintmus and progressive weaving
process with the purpose of tying national legatays (flies) in an enormous and

intricate web of intersections (international laRprtraying it:
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Internationalizatio
n
(Conflict of Law
activity field)

Image 4. The process of establishing a constitatiaeb.

From this entwining, it is possible to conceive tf@cess of creation of a
supranational legal system or even an internatiooastitutionalism process aiming to

establish a legal centralization in an internatioenzel.

To this article’s limits, this portrait on natiorahd international law relation as
a spider web or communication network is relevantwo fundamental aspects on
contemporary Legal Science: (1) the revision of@mastitutional role in national legal

order (?); and (2) the possibility of a supranaidrierarchical legal order (?).

One of the most important consequences to Law stfitlyis present theory is
to disassemble Constitution from State, ratheremoove the sovereignty load granted to
Constitution and annihilate the idea that constinal rules belong to a State doctrine of

public police, relativizing its excluding-foreignaly role.

Surely, this does not mean constitutional rulesukhde abandoned before
international facts, or more precisely on the iraick of international or foreign Law. It
does mean their interpretation should be relatdvimea way that their incidence is not

excluded but determined by the understanding ateito such constitutional rules.

Once more adopting Private International Law, iadteof maintaining

constitutional rules as ordre public, they woulditaasformed in a variety of immediate
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application norm% Accordingly, they would not foreclose foreign Lawapplication, but

adapt its application to what is considered natihasv.

This softening of constitutional rule’s hardnesgates the possibility of a
broader dialogue between national Law and the sthational Laws. This dialogue
provides the genesis of a uniform legislation grethaps, even unified in certain issues.
In a long-term this would enable the reduction oh€titution’s role in internal legal order
and, in an extremely longer-term, moving from nadicState to a general international
organization — the development of supranationastitutional culture:

The development of supra national constitutiondtuce enables to
recover many of Rationalism arighlightenmentconquers, adapting
them to a new reality and a new politic-legal cowjure, from the
theoretical “horizon displacement” of constitutiism from State to
supra-State legal entities. It also enables, asdave are concerned,
some answers to constitutional nihilism and to -mostlern

disenchantment, though the solutions are momewptasktrict to
European constitutionalism. (Galindo, 2006, p. 130)

Another impact that calls attention is the Commuhiaw issue and the other

non-general international Law variations on thiastdautional web structure.

As the picture must have portrayed, the web forimgdhe interaction of the
distinct national Laws is inserted on a broadercephat combines all national legal

systems and its consequents entwinements.

As a consequence, it is clear that the main idegheotonstitutional web theory
is to allow the visualization that this supranasibhaw, originated by the interactions
between the different national Laws inside therimaé&onal field of activity, resulting in
such high level of interaction that the nationadrar itself would be mistaken with the

international arena.

This paper recognizes that to the current legadaeiag this is a utopia. It is
crucial to outstand that initial interactions amoragional Laws of different States have

a starting point with the initiatives to harmonemed uniform juridical matters. A special

8 For this study’s concern, immediate applicationnm®are those who are applied in space regardiess t
conflict of law system, being such concept an aatapt from Antdnio Marques dos Santos (1991 ,p.1).
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emphasis should be given to the Community Law, etswsidered utopic at the begging

of the past century.

Despite the current crises at the Euro zone, Earo@ommunity Law allowed
to establish a web among different national legatesns creating a regionalized

International Law.

Given this, Community Law can be considered thalte$ a mini-web that was
formed among European Union members, demonstritatigt is possible to establish a
conception of a supranational Law, not necessaolynd to States. The celebration of
the Treaty of Lisbon and its designation as “Eut®@®onstitution” is not meaningless.

Consequently, the constitutional web theory carelgarded as a product of the
urge to foreclose the stagnation of the nationdliaternational Laws debate; being this
stagnation that leads to a legal reasoning restrithe idea of State created more than
two centuries ago and no longer able to deal ghégal challenges that are outlined in

mankind’s horizon.

5 Conclusion

It has been demonstrated that it is possible tcawa a legal system based on
the norms cooperation, dividing them based on #yglication field. The subordination
criterion and norms hierarchy itself were showedras of the possible configurations of

a juridical system.

The subordination criterion has become attractivenodern legal reasoning
because of its powerful logic load associated édlxibility that the abstract concept of
fundamental norm has brought to the monist thréehce, the centralization of legal
order around a Constitution resulted on a usaneelafwv model guided by the authority
of the nation-State, as being the Law paradigmetadached in all fields of juridical
studies. This situation caused damages not ortlyetwariation of legal order structures

as well as to the own comprehension of Internatibaev.
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The constitutional web, in its core, is the re-ddapn of the pluralist glance
with monist glasses, establishing a better and naolegquate comprehension of the
relation between national and international lawiag to emphasize the criterion of the

normative incidence instead of normative systeration.

For this reason, the bipolarity built in modern gime — that reduces the issue
to a national and international fields — is denfiexdi A multipolar analysis is proposed,
highlighted on the multiplicity of national fieldsd on the diffuse nature of their relations

on the international arena.

The Constitution is subjected to relocation onjthmelical system, since there is
no damage to its imperative nature once their n@ams$ot considered obligatory as part
of the ordre public, but a kind of filter that adsphe incidence of foreign Law. This
equals to a new legal modality in the study ofithenediate application norms existent

on Private International Law.

Constitution must be regarded as a filter to sgcimdt as a tool of State power,
enabling a greater direct dialogue between infrastitutional legislation and its

equivalent in other foreign Laws.

At last, it can be stated that alterations in legsdsoning, specially the
constitutional one, is only subject to modificationce there is a detachment from the
hermetic structure of national Law and, eventualgpmprehension of the International

Law phenomenon with no damage to national concepts.
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