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ABSTRACT

The acknowledge of fundamental labor rights andotsnative force represents an achievement
obtained through intense struggles and variousakatiovements. Neverthelestgbor
flexibilization is an increasingly recurrent theme, as a relesaaial and legal phenomenon
that deserves a satisfactory solution by Law. Thezilan Federal Constitution of 1988 in its
first article, consecrates labor’'s social valued &ee initiative as the foundations of the
Federative Republic of Brazil. Therefore, the@dm of a theory that coordinates those two
principles, so that the core labor rights remamtarigible non denatured behold, composes
what is called the minimum level of civilizationcéording to the view adopted the thesis that
should be taken and which better suits and ensueaoncomitant effectiveness between social

rights of workers and free initiative is the modereurrent.
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FLEXIBILIZACAO TRABALHISTA E AS RECENTES ALTERACOES NA
JURISPRUDENCIA DO TST E DO STF: aspectos tedricos praticos

RESUMO

O reconhecimento dos direitos fundamentais dosaltnradores, bem como de sua forca
normativa representam uma conquista que foi olg@ameio de lutas intensas e diversos
movimentos sociais. A despeito disso, a cada dmais recorrente o temiexibilizacao
trabalhista sendo um relevante fenémeno social e juridicoggrece uma solugdo satisfatoria
por parte do Direito. A Constituicdo Federal de898go em seu primeiro artigo, consagra
como fundamentos da Republica Federativa do Bwvasialores sociais do trabalho e da livre
iniciativa. Portanto, faz-se necessaria a adoeaorth teoria que coadune esses dois principios,
de maneira que o nucleo intangivel dos direitobatfastas ndo reste desnaturado, ja que
compde aquilo que se denomina patamar civilizatdiiimo. Conforme o entendimento aqui
adotado, a tese que deve ser tomada e a que nsdhadéqua e garante a efetivacao
concomitante entre os direitos sociais dos tradalles e da livre iniciativa € a corrente

moderada.

Palavras-chave Flexibilizacdo trabalhista. Valores sociais dabalho e da livre

iniciativa. Corrente moderada.

1 INTRODUCTION

This article has as goal approach the subjectbafuast flexibilization proceeding to a
theoretical and practical analysis, the last orgetdan recent modifications in the TST and
Supreme Court understandings. Our focus is makamgpatible the foundations of Republic
with the foundations of economic order, in the \pemt of flexibilization, without

disrespecting the central core of social labortagh
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The flexibilization happens in consequence of diahtion and, recently, in
consequence of a deeply crisis that was born ia rone and United States, besides internal
factors that contributed too. Brazil wasn’t feelthg direct effects of this crisis, but our country
doesn't live in a Welfare State because the sawggjuality is very strong and the country has
a history of disrespect of social rights as whole.

The Republic foundations that will be studied @®ognized in first article of Brazilian
constitution. Also the Article 170 states as a fiation of economic order the values of human
labor and free enterprise. Because that, it's itgporadopt a theory able to harmonize this two
aspects in the way to avoid that the central céreooial human rights of the workers been
threatened in consequence of practices disrespéutioem.

The Constitution states the foundations of Fedeza®epublic of Brazil, at the same
states that free enterprise and work value aréoti@ations to implement the economic order.
The target was harmonizing these two values inthg that the application of one doesn’t
exclude the other one. It's a hard task to legainemeutics in face of the values in conflict.

In this context, the TST and the Supreme Court gedrtheir understandings about

labor flexibilization, which will be analyzed inatfollowing topics.

2 FLEXIBILIZATION OF LABOUR CONTRACT

Before proceed to approach the many ways of fleeatibn of labor contract, we should
make an important reflection. Is it correct sayttesneoliberal ideology, that work contracts
in Brazil are too hard and protect so much the wxwkavoiding, in this way, the economic
growth of the country? Or, in fact, this argumestai fallacy to increase the exploration of
workers to persecute the illegitimate goal to iaseethe gains of capital owners?

We choose the second option. The current Brazikgal order state many ways of
flexibilization like the outsourcing and its vai@ts as the temporary work contract and the
lowering wages by collective negotiations legalgrmitted although the limitation of the
minimum wage. So, we believe that exist a lot exithilization in brazilian legal system. Ask
for more flexibilization its disrespect the idea afminimum standard of civilization. This

minimum is when the State assure minimum right &bleot deny the dignity of workers.
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In fact, sometimes the Labor Law contains contitamhs. One example is in case of
arbitrary dismissal the employer has the facultgaat, without any reason, been enough the
payment of rescission dues. The worker becomesteygied, regardless of the unemployment
security.

There we are not reproving the fact of the LaborkMassure the contract of anyone
who is choose. The own Constitution assure thenamy of each person will. The point here
developed is the contradiction of labor legal systesult of such a power to dismisses that are
conceded to the employer as a result of FGTS systdnm that confer just monetary
compensation although this funds are being usefinémce the homeowners, in this way
contributing to the housing rights.

This affirmation express the idea that law is, l# same time, one instrument of
domination of the powerful and, in the other hamk important way to establish limitations
to those power owners. The Labor Law it's not défd.

It's important clarify that we not defend the tlethat flexibilization is ever something
hateful, repugnant, and it need be combated wiyhcasts. But our intention is analyze if the
argument of those who say that flebilization ofdiabontracts is necessary and the State should
not interfere so much in this field is correct.

The growth of labor flexibilization is a result oleeply modifications derived of
neoliberalism exacerbation, especially in the 90kis results in a big growth of the
unemployment, labor in dangerous conditions ansbimhuman conditions, very low wages,
and other effects. (ANTUNES, 2002)

This understanding it's stated by professor Ricakdtunes. They show the crisis of
work in a social perspective. This not necessargimaehat flexibilization it's a phenomenon
that must be combated, just show the social conthén this process emerges in the
perspective of neoliberalism and capitalism.

It's not possible does a distinction between thensoof protection of workers and the
norms of economic order stated in the Constitutidhen the constitutional legislator stated
this two values in the Magna Charta, it means tiha variety of social rights have
complementary principles and their goal it's theoremmic and social progress. In this
perspective shimmer the relation between the Rriieaw, the Labor Law, and the

Constitutional Law, that search one social ordeeban justice. (HESSE, 2001)
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So, we shouldn’t confuse progress and arbitrarwtiran the earnings. It's not coherent,
in the claim to achieve the progress, getting thetract flexible until the point of it's not
assured a minimum social dignity of the worker,ttoanstitute the projection of their
personality in social way.

Other introductory topic that need be mentionethéimpossibility to flexibilize the
rules of public policy. And what is this kind of mas? It's norms that go beyond the limits of
the labor relation because these norms are integefstr all the society. Norms on subjects as
the remunerated weekly rest and those about thieatarse of personal protective equipments

(PPE). These norms can’t be abolished.
2.1 Briefs about labor contracts

Our main objective is labor contract, so it's psetit make some appointments about
this express or tacit consent when one person wke the manpower, in other words, the
employer, contract the services of one person Wtes their labor, that is to say, one worker.
This contract contains the requirements of labtatian. These requirements are: work done
by private individual — can’t be done by legal pers, rewarding, subordination and non-
eventuality.

It's a reciprocal contract. This means that hasuaduduties and obligations. To the
employer is required the respect to legal detertimina resultant of this contract as: the
obligation to pay the wages and other allocatisiggiature of Labour's Card and Social welfare,
give the Personal Protective Equipment (PPE), awacdtions in the correct moment, etc. To
the employee is required: work with zeal, obeydhaders of employer (if thar order are legal
and correspondent to the nature of the contract).

Other subject that we can’t forgot to mention is thifferences between labor contract
and the memorandum and the articles of associabothe articles of association it's necessary
common interests, calledfectio societatisin other words, affection between the partneng T
labor contract it's formed by different interesWhat interests are these? The employer’s
interest is obtaining the profit. The employee'®iasts are receiving some remuneration, not
always fair. (MARTINS, 2005, p. 117).
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Other distinction that worth been mentioned isrégponsibility in the labor contract,
in consequence of the principle of protection. fusemployer takes the risks of the enterprise.
This onus can’t be extended to the employee. Sogethployee has the right to receive his
remuneration independently of the results of themany. In the memorandum of association
the objective is the profit but all the partnerarghthe losses if they came.

There are a lot of theories about labor agreenidr. anti-contractualist theory says
that the relation between employer and employeét d@mve legal nature of contract. The
institutionalists consider the employer as oneitutdbn. This concept is present in articles 2,
10 and 448 of CLT. The theory of work relation denihe consent of the parts to develop the
work relationship. The contractualists see the welktion as one contract. The mixed theories
have divisions as the tripartite theory or the tlgeaf work as a fact. (MARTINS, 2005, p 117)

The Brazilian researchers don’t reached a majagrgement about what theory adopt
but we think that constractualist is most suitable.support our understanding we argue that
happen one consent between the employer and thieyespin other words, don't exist one
obligation to do the service because this reldtimma negocial nature. (NASCIMENTO, 2009,
p. 578).

Having said this, we going to analyze the aspettaternational Law about laborist
flexibilization, focused in the limits stated byQL the Declaration on Fundamental Principles
and Rights at Work adopted in 1998, and other cotwmes ratified by Brazil.

2.2 Subjects of ILO about flexibilization

If we focus our analysis in Brazilian legal systeme, can to run the risk of our study be
poor in dynamic. Because of that our analysis aladdr flexibilization can’t be restricted to
internal law. Furthermore, the ILO Conventions \aeey important to this study and Brazil is
signatory of them.

The ILO was born in the Paris Peace Conference9.18k based on Geneva.
(DORNELES, 2004, p. 221). The legal nature of tisifution is Public because is composed
by independent States that agree to respect thee@bons (SUSSEKIND, 2002). We intend

to approach only the major subjects.



RE

Revista da Foculdade
de Dhreito da JER]

-REVISTA DA FACULDADE DE DIREITO DA UERJ- RFD- v.1, n.25, 2014

Every year the ILO promotes an International Fotondiscuss subjects related with
labor, to review international norms about labad smaffirm general policies. The Associated
States finance the work and the budget done bydo&Directors. (SUSSEKIND, 2002, p.
66-67)

Initially the ILO Convention mentions, in many momi®, the expression descent work.
What importance does this information? It's thet that to ensure a sustainable development
and a democratic system it'sanditio sine qua nothat the work be descent. Just in this case
the social justice will be promoted. (ROMITA, 20@883)

This statement reinforce the thesis that the fotiods of economic order and the social
rights of workers are indivisible. The both haventwon principles that converge to the
progress of society. Because that we will commigistdommon points between them.

The Constitution establish the reduce of social mgional inequality. This prevision
was expressed in constitution text and in subsecti® of Article 34 of Transitory Acts.
(ARAUJO, 2005, p.47). Either this principle or theth mentioned previously want to reduce
inequality. One by public policies to reduce theguality between regions, specially between
northeast and south or southeast. The other bycohgugation of social rights and free
entrepreneur.

Based on above considerations, it's necessary dimeglLO proceed to regulate labor
flexibilization, in face of the main objective dfd entity.

According to the report by ILO about descent wahle employer, when increase the
flexibilization of work conditions, do it to atterwharket competitions. However, the ILO
defends that the regulation of labor relations nigstespect to avoid that employers with the
only intention to increase their profit, exploitethvorkers. The more effectiveness was the
respect to social rights, the better productivityf amerge by workers. (OIT, 2012)

The understanding of ILO has a fundamental impoedrecause reinforce the value of
regulation, by the State, to verify if the companaee respecting one minimum of social rights

to ensure a minimum citizenship standard.

2.3 The diferents currents about labourist flexibiization: flexible, antiflexible and

semiflexible or moderate.
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The flexible current is supported by defenderseafifberalism. To those, the markets should
regulate working relations in accordance with tben®mic scenario. In a good scenario, with
a good prospective of economic growth, the protedaw can be normally applied. In other
way, in moments of economic crisis, like Brazilarsis in 2008, the labor contracts should to
adequate to new context. (ROMITA, 2008, p.30)

In this moment, it's relevant make some appointmentsocial aspects about this
theory. We can't criticise one theory without anpamcal basis at the risk of our critique be
without any fundament.

In advanced capitalist economy countries, the majothem, some many things
happened in a conexion with the decrease of derfmnanual and industrial workers. The
technology advances in electronic, robotic, infaliocsacreate the phenomenon of structural
unemployment. We can’t deny that those facts gémemnaimportant develop in research area
and digital inclusion. (ANTUNES, 2002, p. 52)

Another effect of this technological progress cetssin a more rigorous process of
qualification. Languages knowledge, informatics\klezige and previously experiences in the
area are the requirements commonly requested effieist affects other fundamental right: the
right to education. The State should to invest niomgrovide a qualification to workers able to
include them in the market. Unfortunately, in Bfathis not happens.

Besides of this progress, many negative effecte \generated. The low of wages, the
precarious work conditions, subcontracted worksisrof syndicates and extinction of these
entities, exploration of female work receiving I¢san men and the unemployment of young
people and old people. (ANTUNES, 2002, p. 53)

Back to flexible thinking, they don’t consider waié of workers. According to him the
worker should to adapt to the requirements derofeeconomic scenario. The state shouldn’t
protect social rights of workers because doing, tfhie companies can’t grow and create new
jobs.

We concluded that this thesis is a fallacy goingjast social rights of the workers. They
just consider the economic interests of big inyessigho want increase their profits without any
concern about a minimum standard of dignity forviloeker. Because that, this theory can’t be

adopted.



RE

Revista da Foculdade
de Dhreito da JER]

-REVISTA DA FACULDADE DE DIREITO DA UERJ- RFD- v.1, n.25, 2014

In the other side we have the anti-flexible thimkinThey reject any way of
flexibilization in work contracts. They said thatet defense of flexibilization has interests
opposed to the social rights of workers. Furtheemtre economic lack of sufficiency of the
employee imposes one permanent action by legisldiorthis current any idea to defend
suppression of labor rights must be rejected und&rof a social regression. (ANTUNES,
2002, p. 32-33)

The bad point of this theory is the extremism. Twslator is responsible to regulate
the flexibilization but the syndicates and workéos't take part in it. In consequence, happens
one big dependence on the State. This can be dargleecause either a strong State or a silent
one can conflict with a society that want democradye middle point is something more
desirable.

Is it flexibilization something always bad? Thewasis no. The labor flexibilization is
a way to persecute the full employment however shisuld be looked as an exception and
never a rule. Exist many ways of flexibilizatiorhé flexibilization that must be fought is the
one who disrespect a minimum standard of civil@atnd don’ care about social rights. This
flexibilization persecute just the growth of prefivf big investors and must be fought all the
way.

Finally, we have the current semi-flexible or mader In their thinking, we should try
equilibrium between social rights of workers antvgie autonomy, according with the values
of work and free entrepreneur. They propose a legstem that establishes norms about one
minimum standard of civilization of rights. The ethparts will be done through collective
agreements. (CREPALDI, 2003, p. 69-70)

This current consist in a deregulation because cthiikective agreements and the
syndicate actuation have more emphasis. At the saneethis theory is coherent because
ensure the respect to one minimum dignity to thekews by means of legislation, trying
harmonize two constitutional values.

About this statement we shall do a balancing. Spewple think that the constitutional
legislator was contradictory when ensure the ptmte®f social right of workers at the same
time ensuring the individual autonomy. This wouléan breaking the protective system of

Brazilian Labor Law. For those people the landn@rihis process was the express exclusion
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of ten-years-stability in the own constitution tgigt as well the fact of expanding the capitalist
way of production. (XAVIER, 2012, p. 29)

The Supreme Court is discussing about the podgibilireturn to stability in the work
relation, based on Convention no. 158 of ILO, mothie traditional ways but in a way able to
reduce the arbitrary dismissal and the employexiggr to do it. In the same way we should to
analyze about the individual autonomy by the fathis constitutional principle is the corollary
of politic pluralism established on incise | ofiele 1 of Constitution.

The fact of Constitution states the individual austimy as expression of political
pluralism doesn’t means that this guarantee isxgmession of freedom rights and one first
generation right. This only represent the possibtlb the individuals do legal transactions.
(PRATA, s.d). As explained below, the social fuantiof the labor contracts represents a
limitation to individual will. The best interpretah to social function on the contracts is that
who affirms this function as integrant of the cqoioaf contract and not as a limit, like the social
function of propriety.

It's important say that this autonomy has limitattbannot be disrespected. These limits
are linked with the horizontal application of fumaental rights. This application means that
fundamental rights produce effects in private rete. It's horizontal because are applied to
particular relations without hierarchy.

We disagree with those who think that Constituteocontradictory. Fundamental rights
aren’t absolute. All of them have limitations sthatey the other fundamental rights. Even up
the right to live is soften in declared war. Whappens is a wrong lecture of constitutional text
performed by neoliberals. In a correct view, inesasf conflict between two constitutional
values, the interpreter of constitution should @apply the both, balancing its effects. This
reinforces the affirmation that the interpreteratesthe norm in specific cases.

We have said in this study that it's not possiliidguishing between the social values
of work and of economic order because the econgnagress is good to all society. But we
found so many distortions on this foundation beeah®& big investors don’'t want the State
regulation in work relation, but the State mustueaeghe social rights of workers. So, should
be harmonized this two values by means of one iptencalled Practical Concordance.

Therefore, the view more suitable with the consbnal system it's the moderate. At

the same time, this view tries to harmonize valokdree entrepreneur and social rights
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guaranteeing the direct participation of works lmamof syndicates. But we should reformulate

the syndicates because they are weakened in 19802080s with neoliberal politics.

3 THE OUTSOURCING AND OTHER WAYS OF FLEXIBILIZATION IN THE
JURISPRUDENCE OF BRAZILIAN SUPREME COURT AND BRAZIL IAN
MAJOR COURT OF LABOUR

In the most ways of flexibilization the most dissed by researchers and courts is
outsourcing. For this reason it's necessary approlae positive and negative points of this
institute used in 1990s beyond the necessary.

Before the practical aspects we should explain sthiings. The term “outsourcing” is
not a consensus. This term was born in theorigeasfagement to maximize production and
reduce costs to companies. The outsourcing wasta tompete in global scenario.

In other view, some people say “outsourcing” wasated in business administration to
decentralize to thirds persons. (FERRAZ, 2006)

Secondly, outsourcing isn’'t exclusivity of Laborvi,aAdministrative Law uses this
term commonly. The law 8.987/1995 about public @ssons says in the second paragraph of
article 25 that the contract established betweerttimcessionaire and third person is regulated
by private law. This reveal the importance of stwdysourcing in Administrative Law. The
TST have understandings in this area just as Wellaw 8.666/1993. Because of that we will
approach the outsourcing in Administrative Lawhattcontracts based on CLT.

Part of researchers says that outsourcing establ@e relation with one second person
and not a third. This happens because the comphoyake the service and the company who
does the service have autonomy. Because that theegb should be in tertiary sector of
economy. (ROMITA, 1992)

Said this we should look to where was born thiitute. In Brazilian scenario of 1990s,
the courts changed their understanding about ordsmu They just accepted outsourcing in
the terms of law 6.019/1974 and law 7.102/1983etusty guards, but the courts needed
change this view. (HOFFMANN, 2003)

The outsourcing can be legal or illegal. The legatsourcing is expressed in

Pronouncement no. 331 of TST. We will leave the ifications in this pronouncement
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occurred in 2011. The situations expressedignRlonouncement are: | — the expressed cases
stated in law 6.019/1974; Il — the activities ofilance stated in law 7.102/1983; Ill — the
activities of cleaning; IV - the intermediary actigs of the companies.

We can't confuse vigilant and guards. The guam general category. They actuate in
services that don’t require specialization like theard of condominium. The vigilant is a
specialized category with own norms. (DELGADO, 2007

Other important appointment is relative to intermeglactivities. The break of this rule
is common and it's generating discussion betweenctiurts. The Pronouncement no. 331
doesn't states standards to identify these aa#suiti

In some activities is easy does a distinction betwatermediary activities and principal
activities, for example one shoe factory where eaatt of the shoe is done by a different
company and the company who takes the service iasaambler. (PEREIRA, 2010) The
problem is when it's not clear this distinction.eftommon example is the automobile industry.
The tires are done by one factory, the dashboabige by other, etc. But in relation to
mounting all of them are responsible. In this cake, painter isn’'t a worker but a new
outsourcing category. (PEREIRA, 2010)

The illegal outsourcing is that not expressed @Rhonouncement no. 331. Some cases
not expressed in this pronouncement are legal sectiey emerge after that. We defend the
update of this pronouncement to amplify its appicza This pronouncement was done to
clarify blanks on law 6.019/1974 and law 7.102/1983

Even in 1990s was edited two other acts: the 1®&881995 about public concessions
and the law 9.472/1997 about telecommunicationses&htwo laws aren’t inside the
pronouncement. (PEREIRA, 2010)

The outsourcing in public service is criticized legal doctrine. They said that this
institute encourage corruption, increase complekitypublic costs, and imply an income
concentration. (MACHADO, 2006)

This understanding is related with the effectsbourcing in elections. In fact this is
commonly used to benefit no ethics businessmandidrespect labor legislation and the own
Constitution. The losses go to the explored wosdkst to the State.

The Constitution states in article 37 the obligatio provide the public functions by

competitive tendering but what is happening isitioeease of illegal outsourcing to provide
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those positions. This violates the express corttital principles of morality, legality,
impersonality, publicity and efficiency and sombers implied principles.

In the area of telecommunications the TST, recentidgided cases about call centers
services on phone companies. The Court understatdhe use of outsourcing in this cases
are illegal for lack of legal support. The law doésoncede this way of outsourcing. In
consequence of this understand, the employmertiaeship is directly between the person
who does the service and the company who takeHTRY, 2012)

This precedent was very important to clarify theqhte treatment to outsourcing in
communication companies. The legal treatment bdfuseprecedent was very controversial.
It's clear to all the people the growth in call temservices in these areas. This precedent is
very useful and important to clarify the legal riegion of those services.

However, this precedent it's not the only modificatin TST pronouncements about
outsourcing. In 2011 happened some alterations. firee and more important was the
modification in the Pronoucement n. 331. This alien happen after the judgment of ADC 16
by Supreme Court. This writ decides on constitwdliy of article 71 of law 8.666/1993.
(NORAT, 2012)

About this modification we should to do two briefemmentaries. The first is that
Administrative Law, specifically in the field regukd by law 8.666/1993, regulate outsourcing
with the government. Indeed in this area the coetrsial cases are more dangerous because
can result in losses to public costs.

The second is about the nature of the writ. Thiglkaf action integrates the system of
judicial review in Brazil. The purpose of this wistensuring the legal security in controversial
cases about the correct view on constitution. this case of article 71 of law 8.666/1993.
Because of that we make this appointment on thiggment.

This precedent was based in a supposed violati®Bnaowouncement no. 10 of Supreme
Court. This pronouncement treat of the minimum pglign courts to declare unconstitutionality
of a law.

The ADC n. 16 was proposed in March 7, 2007. We@to describe the main ideas of
this action and comment the votes of the ministers.

The reporting justice was the minister Cézar Peldgw writ want to declare the

constitutionality of first paragraph in article @1 law 8.666/1993. This article disposes about
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the impossibility to impute the Union on debts bEtcompanies contracted. Tax debts,
commercial debts and labor debts can’t be trareddeto Union or increase the contract costs.
The justice Carmen Lucia recognizes the requireragjudicial controversial by the fact of a
lot of decision in Labor Justice declaring uncdnsibnal this article. Justice Cézar Peluso don't
recognize this controversial. (STF, 2010)

The writ has as requirement a judicial controversies a specific requirement to this
Action of Constitutionality. It's not any controw@al able to fill this requirement. This
controversial should be manifested in several datss The justice Carmen Lucia vote to
recognize the fill of requirement but justice CéRatuso vote to not recognize.

Proceeding to the analysis of this requirement Stpreme Court establishes that the
Public Administration has the obligation to supsiwn the execution of contract. The Union
can’'t be responsible by the debts but has thiggatitin. That was the decision of Supreme
Court on article 71 of law 8.666. If the governmeloiesn’t do this fiscalization they are
responsible subsidiary. (STF, 2010)

About this understanding in Supreme Court, twoititss of Private Law should be
explained. It's about the modalities of guilt. Ténailt can ben eligendoor in vigilanda The
guilt in eligendois when the contractor doesn’t take care abouttimracted. The contractor
doesn’t be aware of the precautions. The guailvigilando is when the contractor has the
obligation to check the execution of service butlbesn’t do it. One example is the obligation
of the employer check the use of PPE by their eyg@s. The public administration has this
obligation to check their contracted too.

Other discussion is about the cases that Publiciidtration contract workers by
thirds. If the third don’t observe their obligatewith the worker what happens? Has the Union
joint liability in the terms of paragraph 2 of até 2 of Consolidation of Labor Laws (CLT)?
The Supreme Court denies this possibility. (STR,Q0

The understanding on this study is in the samectiine that the Supreme Court. The
paragraph 2 of article 2 of CLT establishes somguirements to joint liability. This
requirements are control, direction and adminigtnait’s not the case of Public Administration
who doesn’t have the management of the providee Gig controversial point will be the
paragraph 1 of article 71 of law 8.666/1993.
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The justice Carmen Lucia, based on paragraph &iofea37 of Constitution, says that
is the case of non-contractual liability because’tdoontained in the terms of contract. It's not
the case of strict liability of the Administratiof®TF, 2010). About the non-contractual liability
we will do some appointments to help in understagdie position of Justice Carmen.

It's not the focus of this study doing an analysighe evolution in the liability of the
State or the theories about liability of the Pul@dministration. We just will mention what is
the non-contractual liability.

When we talk about non-contractual liability, thigvolves pass to Public
Administration — either the direct or indirect -etbbligation to pay damages caused by their
practices or their omissions that can be attribtigalblic agents. (DI PIETRO, 2010)

Summarizing, in relation to liability of Public Adnistration in cases of non accomplish
of duties relatives to services of manpower bydthirthe Supreme Court decide for the
constitutionality of article 71 of law 8.666/199Bhis means that Administration keep don’t
having strict liability or joint liability but jusbne subsidiary liability when they not accomplish
duty of fiscalization. This subsidiary responsiyilwas based on guiltin eligendoor in
vigilando.

After this briefs considerations about outsouraméublic Administration, we pass to
the analysis of consequences on Private Law, especn Labor Law.

But is not just the jurisprudence of Supreme Chaviing changed in outsourcing cases.
The TST changes were more relevant. They increasatises to Pronoucement no. 331. One
of them, incise V, mention expressesly the subsidiability of Public Administration caused
by lack in fiscalization. The incise VI establishtbdt the debts who was born by the disrespect
of labor contracts are inside of the subsidiarpoesibility as a whole.

However, about incise IV, TST include two requirgrtsewith nature proceduteThere
were followed common requirements to execution preagended to Public Administration.
(TST, 2011). Before that modification occurred iray 2011, not so much time ago, the

responsibility of Public Administration was conseque of the simple non-payment.

3 The requirements are: 1) the organ of the govenhmmeist be in the enforcement order; and 2) has pakt in
procedure relation. These requirements are negegsguarantee the due process of law and fullriefe
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Increasing these two incises to the Pronouncement381, the TST follow the
understanding of Supreme Court and, at the san® sitates procedural standards guarantying
full defense to Public Administration.

At this point it’s relevant clarify why employerse outsourcing. In a recent research
were identified three causes: the costs necessgyad develop of the company; the specialty
that the service provider has; the possibility @aous on the main activity of the company.
(BASTOS, 2010).

In countries with a high developed capitalism, eaz8, the companies feel the necessity
to reduce costs to compete in global scenario aodige a real growth. The main point is
identify to what extent this can reflect in labelations and how avoid distortions by employers
using the institute of outsourcing.

According with this topic were identified more disantages than advantages about
outsourcing. To confirm this point we will show trevantages and disadvantages of
outsourcing to the worker and to the takers ofiserv

Where are the advantages for using outsourcingth&avorker is the opportunity to
occupy some services adequate to their interekis. provides more possibilities to worker
choose and try different functions and provideserfoeedom in economic and professional
areas. In other side, the takers of service gesgaiproductivity, especially in times of workers
shortage. (FERRAZ, 2006). As example of this lasig the growth in sales in festive dates as
the Mother's day, Father's day, Easter or Chrisinggherates a necessity to increase the
manpower but this necessity is temporary.

About this topic we should make some appointmeBgyond those benefits other can
be identified like the use of outsourcing to ingerting people on the market. In this way, the
outsourcing can be one way to initiate this youeggde on markets even more competitive and
demanding. Beside this, outsourcing can be fundtahnpersecute the right to work, derived
of principle of social dignity and individual oféhworker as a human.

Another good aspect of outsourcing is the reineémld people in the market. On
account of ageing process of population, even riwesenior citizens were coming back to
labor activities. Just as example, in the socialigty law is stated the action of dis-retirement.
The objective of this writ is give the possibilitythe retired back to work and contribute more

to social security system while this retirement waspended.
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Still regarding the retireds and the markets, thesa@urcing can promote a socially
reinclusion of them. The prejudice to older wor&eists in society. The State should to promote
public policies to aware citizens and change theguglice view. Even that, the young workers
can learn some activities with the oldest. Thi¢ ¥e&s an important social progress.

At least, one last positive aspect of outsourcisg ig their use to insert disable people
on the markets. It's clear that people with somgspdal or mental limitation found difficulties
to insert themselves in market. The outsourcingednto reach this goal as done by the retired.

In those cases the State can promote social pregranmcrease outsourcing. These
policies benefits the society as a whole. The enérgeur can satisfy their temporary demands
for manpower. The young people, the retired andldiesi people can get a job and this help to
persecute the fundamental right to work.

One main point to be mentioned is a kind of outsimgy called temporary work. This is
the most common form of outsourcing. It's regulabgdaw 6.019 edited in January 3, 1974.
We will treat the temporary work in a specific topi

Initially we should to conceptualize the institoféemporary work. According to article
2 of law 6.019/1974, the requirements to one warkdnsidered temporary are: 1) the service
provider must be private individual; 2) the reasmcompany modify it workers composition,
being that regular and permanent, must be tragsitdhe necessity to improve extraordinarily
the services.

Based on these requirements we can do one contégiporary work. Temporary
work is the kind of work contract, made by privatdividual, to attend transitory necessities
or to increase extraordinary the services.

Note that the necessity for more services happensxtraordinary situations.
Exemplifying this statement we can look to FortalezCeara state. During the high season, in
the period of school holydays, the number of tdasiriscreases considerably. Consequentially
the clients on beach hubs increase and are commedmubs hire temporary workers to supply
this necessity of addition service.

Another example is in Christmas Celebrations in ¢hd of the year. Traditionally,
temporary workers are hired just for that periodptoduce typical foods like panettone. In
Easter period too when are produced the chocalgte én these cases the necessity to increase

the manpower is temporary. But, if in any way tloksrespect the legal system of temporary
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work, recognizing a permanent link is possible,oadng to the principle of maintenance of
labor relation.

Established this briefs appointments, we goingto about a controversial issue in the
case of temporary work. It's the bill 4.302-C thabdify the bill 4.302-B proposed in October
15, 1998. What the reason for controversial? hi&sfact of this bill promote modifications in
the law of temporary work (law 6.019/1974) and ¢sethe Pronouncement no. 331 of TST.
The most relevant alteration is the rise of pemmddemporary work to 180 days may be
prorogated by more ninety days when proved the saimation that generated the temporary
hired, without recognize the employment link betwdbe service taker and the service
provider. (SENADO FEDERAL, 2012)

By those reasons and many others, the constitlitipaad legality of this bill are been
questioned. The fundamental points of controveism®labout the disrespect of principle of
maintenance of labor relation and by the unreaderfléxibility to work contracts. This facts
may contribute to become more precarious the weldtion and disrespect the central core of
social rights of workers. In 2011 the legislativenonission of constitution and justice,
responsible to analyze the constitutionality ofsbipproved the bill 4.302-C. The commission
understood by the constitutionality of this biEENADO FEDERAL, 2012)

In this study it's not possible one detailed anglyabout all the point of this bill.
Anyway we will point the more controversial issuesthe bill to base our opinion about
constitutionality of the project.

The first issue of the bill 4.302-C is about thedifioation in the concept of temporary
work stated in article 2 of law 6.019/1974. Whag tthanges are proposed? It's the fact that
even if the services contain predictability, thervee with seasonality, periodic or
intermittence, and other fact non predicable, dfde to fill the legal requirement. This is
disposed on paragraph 2 of article 2 in the b8D2-C. (SENADO FEDERAL, 2012)

Despite the opinions in defense of flexibility cemt, we think that this bill extend too
much the forms of temporary work. The labor coritheve a specific characteristic compared
to the other private contracts. It's the othernéss. this reason it's inadequate the use of
outsourcing in temporary works in this terms beeatlisrespect the essential value of work, in

consequence of this dangerous kind of flexibilaati
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Other alteration is in article 4 of Law 6.019/19%4the current text the employer can
be individual person or legal person. In the hilG2-C want exclude the individual person and
give permission just for the legal person registeneLabor Ministry (MTE).

In this point we agree with the Project becaus®iglitioning the register in MPE. This
makes fiscalization easier for the executive.

Other modifications are according to the sociahtsgsystem. The paragraphs 1 and 2
of article 9 are examples of it. The paragraphalesthat is responsibility of the service taker
guarantee the security, hygiene and healthinessdfers when the work is realized in their
own locals or in locals designed by them. The lertit extend to the workers in temporary
service the same medical assistance and the saal@hwother workers.

We celebrate this two dispositive of bill 4.302-The hygiene and health norms are
rules of internal public policy. Because of thagythmust be respected strictly to ensure the
health, the security and the life of worker. Theaggaaph 2 it's important too because guarantee
the meal and health assistance to temporary workersstitute an extension of social rights of
workers to this category.

However other dispositives on the bill 4.302-C aneonstitutional. Among them the
article 10 that rise the period of temporary warld 80 days may be prorogated by more ninety
days when proved the same situation that genetlag¢eigmporary hired, even the exclusion of
paragraph 2 of article 12 of the current law 6.Q994. This dispositive states the obligation to
the service taker proceed to communicate the oticugah accidents.

About the article 10 we exposes our critics. Now geéng to analyze the paragraph
excluded (paragraph 2 of article 12 of law 6.0194)9 What the arguments to support the
unconstitutionality and illegality of this modifitan? The obligation to communicate the
occupational accident is a rule of internal puplidicy because aboard the life and security of
workers. Excluding this rule the bill disrespeat tegal system.

Beyond this reason, exist the duty to inspectienabmpany service taker. If until the
Public Administration can suffer the consequendéiseonon-inspection, even more the private
companies as the temporary service takers. Exeymgifthe duty to check if the workers are
using the PPE, by the risk to respond by gurityigilandofor this omission. In this way, it's
arbitrary this norm going against the TST preceslent
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About this, we can ask: if the law 8.213/1991, t#sgocial security system, is emphatic
to determine the duty to proceed the communicatfarccupational accidents to the Security
System, what kind of argumentative standard wad tesdon’t apply this command?

It's not correct the literally interpretation ofetthaw 8.213/1991. The fact of this norm
states the duty to employer communicate the actgdéms not exclude the duty of service
taker who not does inspections in execution of ises/ This article should be read in a
systematic view.

Other kind of flexibilization is the contract fordetermined period. We not analyze in
all the meanings this kind of contract but justélspects relative to flexibilziation in labor law
and with the social rights of workers.

The contract for a determined period, even as theravays of flexibilization, it's an
exception and not the rule as the neoliberal doetwwant. This happens because socially more
adequate the permanent link because the employstsrsthemselves by the work. (MANUS,
2006)

So many ways of contract for a determined periedstated. One of them is experience
contract. Other kinds of these contracts are timéract for the period of the harvest, contract
for determined construction, common in buildingaa@nd the contract for season. All this kind
of contracts have details that will not be studmede. We focus on controversial points in
precedents and doctrine. We focus on fixed-terntraotregulated by law 9.601/1998 avoiding
to talk about fixed-term contract regulated by CLT.

Initially we need to distinct the contract for daténed period and the contract
temporary. In the temporary contract the servicavigler act in name of the company who
provide the temporary work. In contract for deteved period emerge a direct link between the
worker end the service taker. (NASCIMENTO, 2009).

Made this considerations about flexibilization wermg to analyze the recent decisions
on TST about this kind of labor contract. In 2012ppens the modification of a lot of
pronouncements. We will focus on that related eoghbjects choose.

One important change was the extension of stabibtypregnant contracted by
determined period. This guarantee is stated owlarfiO, Il, b of Transitory Acts. Other
important change was the extension of rights toatbikers that can’t work in consequence of

one occupational accident or occupational disga€sA0; ADANI, 2012).
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About the professional disease we must clarify stimmegs. This disease it’s different
than the occupational disease. That is relatedeavbrk in specific activities like the silicosis
developed by gold-washers and prospectors. Thepatiomal work are relates with some work
conditions that results in some infirmity like réijige motion injuries. These two modalities
are species from the gender occupational dise@kegrofessional disease is called tecnopaty
and the works disease is mesopaty. (COSTA, 2009)

One relevant information to Social Security systéis,that the occupational diseases
are compared to occupational accidents to secwystem effects, how stated in law
8.213/1991.The consequence is that the workertafidry these diseases get the same stability.
The Pronouncement no. 378 from TST suffered alteratin this way.

Recently, in the end of 2012, TST proceed to aexewig their pronouncements and
precedents. They extend the stability guarantedadea@mployer for undetermined period to
the employer for determined period.

Certainly this understand will generate a thousarattions discussing this. It's correct
the understanding of TST extending one right ctutstnally recognized.

Equally relevant the alteration in precedents $1 Bbout the journey “12 by 36” very
common in health area. This generate a new promooect. What happens in this
modification? The court accepts the understandbaytthe validity of the flexible journey.
This wasn’t regulated by law yet. The controverpiaihts were about the 112 and 122 hours as
supplementary. With the new pronouncement wasdstaee double paid when the employee
work in holydays and the employee don’t have rightreceive this hours as extra-hours.
(NAMATRA, 2012)

The Court define the requirements to be valid gpecial journey. The requirements
are: be exceptional; existence of some norms deatole agreement stating this journey.
(ANAMATRA, 2012). Some people questioned the pasgibto discuss the journey by
collective agreements. We don’t think this is alye if respected the minimum guarantees
of Constitution and if the workers and syndicatdsetpart in the negotiation.

The precedent for TST was very important to fithlank in this field. Having no law
regulating the subject and this fact generate ndé&sousses about the correct application. It was

a good progress.
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CONCLUSION

This article want to analyze the flexibilizationliabor Law in the perspective of recent
modifications in TST and Supreme Court understagglim a context of globalization and
inevitable flexibilization. The challenge is showvh this institute can be valid without
disrespect the social rights of workers.

About the doctrine currents in the field of flexibation (flexible, anti-flexible and
moderate) the last one is most suitable with thed@mental rights by the fact that propose more
participation of syndicates in the agreements.dther two currents are bad to being extremist.
The excess of flexibilization and the excessivediig it's not conform the constitutional
system that establish the value of work and freeepreneur.

In the aspect of precedents we repute more impdregause it's more controversial in
doctrine or courts. The question is how distingurgbrmediary activities and mains activities
in the cases of Pronouncement no. 331 of TST, thcenodified to dispose that the
responsibility of Public Administration is subsidia

Finally, the TST end with the journey “12 by 36"time meaning of the workers in this
journey don’t have right to 112 and 122 hours gplaimentary. This not means that they don’t
go propose these arguments to the local courtegiigcause in Brazil the precedents aren’t
obligatory for the lack of one Stare Decisis systlkut this precedent can guide the labor judges

and the courts.
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