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ABSTRACT

The aim of this paper is to investigate how th@r8me Federal Court has faced
the challenges of sustainability, particularly thension between the right to an
ecologically balanced environment and the insbiutdf private property, evaluating if a
"new" constitutional hermeneutics has been beingsttacted in the process. Until
recently, the Constitution was being interpreteauigh the same methods and criteria
applied by traditional Civil law. Recently, authdiise Friedrich Mller, Konrad Hesse
and Peter Haberle began to devote themselves tettidy of the specifications of the
Constitution in pursuit of interpretive methods tthneould enable the realization of its
normative force. In the ideas of these authors, gresent article sought theoretical
basement to conduct analytical research on thesidesi of the Supreme Federal Court
which show the conflicts between ecologically bakuh environment and property,
seeking to discern whether it is being built on 3#C a new constitutional hermeneutics.
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O objetivo deste artigo € investigar como o Suprefnibunal Federal vem
enfrentando os desafios da sustentabilidade, eeti@$@ tensédo entre o direito ao meio
ambiente ecologicamente equilibrado e o instit@gubpriedade privada, verificando se
neste processo vem sendo construida uma “nova’dm&umica constitucional. Até ha
pouco tempo, a interpretacdo da Constituicdo ac@elos mesmos métodos e critérios
tradicionais do Direito Civil. Recentemente, ausomo Friedrich Muller, Konrad
Hesse e Peter Haberle passaram a dedicar-se ado edas especificidades da
Constituicdo, na busca de métodos interpretativesppssibilitassem a concretizacdo de
sua for¢ca normativa. Nas idéias destes autoregsepte trabalho buscou o referencial
tedrico para a realizacdo de pesquisa consubstiancaanalise de decisdes do Supremo
Tribunal Federal que evidenciam o conflito entreiomambiente ecologicamente
equilibrado e propriedade, procurando vislumbraesté sendo construida no ambito do
STF uma nova hermenéutica constitucional.

PALAVRAS-CHAVE : hermenéutica; Constituicdo; sustentabilidade.

1 INTRODUCTION

The aim of this paper is to investigate how ther8ope Federal Court has faced
the challenges of sustainability, particularly thension between the right to an
ecologically balanced environment and the insbtutf private property, evaluating if a
"new" constitutional hermeneutics has been beingsitacted in the process. The
phenomenon of constitutionalization brought evidemsequences to private law, and
property is perhaps one of the institutes of daw that best expresses this phenomenon.

German scholars are at the forefront for the foilonabf a specific hermeneutics
to constitutional interpretation, although thisasmatter that is still being developed.
Until recently, the Constitution was being intetpe through the same methods and
criteria applied by traditional Civil law. Recentlguthors like Friedrich Muller, Konrad
Hesse and Peter Haberle began to devote themgeltles study of the specifications of
the Constitution in pursuit of interpretive methdtdat would enable the realization of its

normative force.
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In the ideas of these authors, the present arsicleght theoretical basement to
conduct analytical research on the decisions ofSingreme Federal Court, which show
the conflicts between ecologically balanced enwviment and property, seeking to discern

whether it is being built on the SFC a new constihal hermeneutics.

2 TRADITIONAL HERMENEUTICS

The word hermeneutics has its origin in God Herrfresp Greek mythology, who
acted as an intermediary between the gods who iteldatthe Olympus and men
(FERRAZ, 2003, p. 23). Mediation between the WofdGmd made manifest in the
biblical texts and human knowledge, was the taskloEh hermeneutics was responsible
for at its origin. The hermeneutic method was tfaree created aiming to study the
biblical texts. By the second and third centurias, pointed Peixinho (2003, p.2) the
patristic exegesis put the hermeneutical problemmftwo angles: the School of Antioch,
which consecrated the literal interpretation, dmel $chool of Alexandria, which "sought
to achieve a higher spiritual sense in a symbdlegarical exhibition"(PALMER, 1986,
p. 6).

Luther revolutionized theological hermeneutics negehing the Christian could
have a direct knowledge of the Bible, without theervention of the church. In a way,
this event, which is a landmark at beginning of erodty, has similarities with the latest
movement sponsored by Peter Haberle (1997, p.9hersense that "whoever lives the
Constitution is its legitimate interpreter". Luthef2000, p.27) advocated the
democratization of the Word of God to which shobkive free access everyone who
wanted to learn it. Haberle defends the legitimawhoever lives the norm to interpret
it (Wer die Norm "lebt" interpretiert sie auch (InjHaberle, 1997, p. 13).
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The legal hermeneutics, in turn, has always begked to the interpretation of
law. Among the classical methods of interpretatadnlaw, stands out the exegetical
school, originated form the French Revolution (1:28999) and from the Napoleonic
Code (1844), which intended itself to be completppsitory of predictions about all the
possibilities of human conduct.

The Napoleonic Code represented the rising isteref a bourgeoisie who,
holder of the economic power, needed to protecstets against the privileges and the
power of the nobility. That is why the vocationtbe Code was patrimonial, serving to
protect the private property of a character: matate, married, owner of assets.

The rise of the bourgeoisie brought, however, esumterpoint, the formation of a
mass of workers which constituted the work forcehaf industrialization process that
occurred in the nineteenth century Europe and, ijiihbecame apparent that they were
excluded from the ideals of equality, liberty amdtérnity that had inspired the French
Revolution, and that until today make up the libédaals. As asserted Marx (1848, p.
2), "a specter haunted Europe": the discontenthefworking class at their exclusion
from goods and services that the liberal staterbaérved for the bourgeoisie.

This scenario provided the rise of the "Free Sclodbdlaw”, which had among its
precursors Rudolf Von Jhering (2009, p.25), whdseughts reserved to judges the
possibility of interpreting laws taking into conserdtion the social purpose of LAw
Francois Geény, in France, added to analogy andweisst to which one resorts when

facing legislative omission, the possibility of mgithe free scientific research to solve

2At this point, it is inevitable to remember theleefion of HABERMAS, in the sense that the idedls o
equality, liberty and fraternity are yet to be izad. In fact, the formal equality no longer meets
complaints of a society in which it is whooping thember of people excluded from existential assets
minimally necessary for a dignified existence. Theject of modernity, therefore, is still unfinishe
Hence, we must learn "from the mistakes that acemmphe project” (HABERMAS 1992, p.118).

% |lhering says that "the right considered as firmlise, placed amidst the chaotic gear of purposes,
aspirations, human interests”, does not take @at@matically, "must constantly yearn and strivéind

the best way and strike down all existence thaosep barriers. (2009, p.29). He defends the ni#gess
of the struggle for the realization of justice, ahiis not given by inertia, but by the constantvtgtin

its pursuit.
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issues not covered by the law. In Germany, Hermamtétowicz went further by

publishing in 1906 "The Struggle for the SciencelLafv,” in which he defended the
freedom of the judge to decide eveontra legem(against the law), but always in favor
of justice (MONTORO, 1993, p.378).

Social movements sponsored by workers broughgtd the appalling conditions
they were subject to, which led to the idea tha& $ihate should no longer be mere
warrantor of individual rights tied to the non stattervention: the rights to freedom. It
was necessary that the state started to promottioos of proletariat access to goods
essential to life, such as health, education, #gcamd decent work, thereby ensuring the
"social welfare". It is the Welfare State doctriwgjich acquired strength especially in
the second half of the twentieth century, after M/&Yar Il, when the repugnance toward
the horrors practiced then led to an environmenpigious to the discussion of rights that
would be fundamental, inherent to he human berggndless of their ethnicity, religious
beliefs or economic status.

“Human rights" became part of the internationalratgeand hit the streets, which
led to the reversal of values in force until th€he Constitution served as a vector to this
movement, no longer seen as a mere repositoryrogfammatic rules”, designed for the
State; its content started to conquer ruling foriteluding the citizen among its
recipients. The Code lost its strength due to timapiexity of social and economic issues
in the twentieth century, which led to the creatidregislative micro-systems (Statute of
the Child and the Adolescent, Code of Consumeretiaoin, City Statute, etc.).

Women gained the right to vote, and burned bramiblic squares, claiming equal

rights in the material dimensidn As a result of the sacrifice of thousands of woime

* The right to vote was acquired by women in Portigal911. In Brazil, in 1928, the Governor of the
State of Rio Grande do Norte authorized the femate locally. There are records of women who voted
through an application to the Electoral Judge, ariig obtained judicial authorization. But the tigb
vote was only implemented with the Decree. 21,056 February 24, 1932, which established the
Brazilian Electoral Code which predicted as voter ¢itizen with over 21 years old, regardless oidge,
listed in the form of the code (ALVES, 1980, p.32).



Revista da Faculdade de Direito da UERJ-RFD- Rio de Janeiro, v.1, n.23, 2013, ISSN 22363475

lives, man ceased to be the central charactemat [@otection, giving way to the human
person.

Private property was no longer seen as an absoglie and now has to comply
with its social function, recovering the concerrthwihe "common good" referred to by
Aristotle®. This was the scenario in which the Constitutidgrated from the supporting
position in the legal system, starting to occupy tenter from which gravitate all other
pieces of legislation. From these facts, there thasise of hermeneutics in the field of
constitutional law, breaking legal positivism, whidampered the consideration of

principles and values that are present in the streof the Constitution.

3 NEW HERMENEUTICS: FOR THE CONCRETENESS OF THE
CONSTITUTION

Among the different possibilities for constitutidnanterpretation, as the
integrative method and the topic metRathis article will highlight the method known as

"hermeneutic concretizing”, developed by Friedridiller, Konrad Hesse and Peter

® The doctrine of human rights regained the discmssi natural law concerning what is reasonable or
not, what is legal and what is right, and the exise of a "natural right." This debate is presarnhe
thinking of classical authors such as Aristotlegt®| Hobbes, Locke and Rousseau. These authors are
reproduced here under a contemporary perspectiwghich is discussed the need even of a "new social
contract", appropriated to the environmental rezqugnts of this new century.

® The integrative method had the exponent Rudolf Sinemose conception, according to Bonavides
(1994, p. 436) "is pioneer systemic and spirittages in the Constitution a set of distinct initige
factors with varying degrees of legitimacy. Thesetdrs are the key part of the system, as is thiory

its most concrete part". The topic method, as Fbid Peixinho, "presupposes some fundamental
assumptions (practical character, openness, affidr@nee for discussion), with the primary objective
provide, through a process of reasoning, the ptumabf interpreters and the adequacy of the rulénd¢o
specific case." Theodor Viehweg is pointed as ag®o in the design of this method, whose premises a
partly incorporated by Miuller, Hesse and Peter HabeThe difference between topical and
implementation, however, is that the first abandihvesconnection to the rule, since the interpretais
made by means abpois (points of view), while the concretizing methodstead recovers the rule
priority, starting from this to the specific case.
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Haberle, who drew attention to the limitations iagsfrom the traditional hermeneutics,
which focus part of the rule to promote adaptationthe specific case through
subsumption.

Miller takes into account the actual result of timplementation of the rule,
defending the idea that the legal rule does nattiffeitself with its text, but is the result
of a construction work. The rule is not, therefdhe starting point of concretization, but
rather the point of arrival. Rule and reality ini#g the same hermeneutical process, as
opposed to the separation proposed by the traditeyllogism. (Mdller, 1995, p. 13:14).

To Miller's ideas came to add those of KonradskEleboth denounced the
lack of neutrality of the rule, since the interpitete activity always involves the subject
who interprets: its history, its customs, its valu&very interpretation presupposes,
therefore, the pre-understanding of the interprdier Hesse (1991, p.22), the rule only
"happens" when interpreted, the process of cotistital interpretation must seek
strength in the facts of life in order to achiettee"great achievement of the rule" ("Gebot
optimaler Verklichung der Norm ").

The theory of constitutional interpretation accoglito Haberle (1997, p.11)
until then developed itself around two key issugghe question about the tasks and
objectives of the interpretation, and ii) the questof the methods (the process of
constitutional interpretation). Peter Haberle bsirigrth a new question concerning "iii)
who are the participants of interpretation." Hepgmees a transition from what he called
"the closed society of the interpreters of the @ituntson" for and to an "open society",
stating the following

A constitutional theory that is conceived as arsméeof experience should be
able to decisively explain the specific groups ebple and the factors that
make up the public spac®ffentlichkei}, the kind of reality that it deals with,

the way it acts over time, the existing possitattiand needs. (HABERLE,
1997, p. 19)
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In Brazil, it has been remarkable the influencéléberle to the new constitutional
interpretation, which can be perceived throughcstant references in the Academy to
the need of pluralism in the interpretation. Busithe role of the Supreme Federal Court
that the influence of Haberle is more presenthedxtension of mechanisms for opening
the constitutional process to the plurality of ®ag, among which stands out the figure
of the AmicusCuriae’. It is pertinent to verify, in this scenario,tifere is influence of
Haberle's thinking also with regard to the contehdiscussions made in proceedings

under the jurisdiction of the Supreme Court. Thisrhat will be showed following

4 THE SFC AND THE CHALLENGES OF SUSTAINABILITY

In this section, the proposal is to investigate hbes Supreme Federal Court has
managed the challenges of sustainability and, niqodar, the tension between private
property and the environment. In this framework,imtend to verify that it is being built
a new constitutional hermeneutics. For doing sads isought the influence of Peter
Haberle's thinking in the content of decisions distussions made in the SFC, followed,
for that matter, the following paths: 4.1. searohdxpress references to author's name by
the Ministers of SFC; 4.2. analysis of the decisidhat deal with the themes of

"environment - private property."

4.1 THE OPEN SOCIETY OF INTERPRETERS

When entering the SFC website, by clicking the ljaksprudence, and then the

word "search”, it will open a screen titled "seaofhcase law." By typing the name of

" Law 9.868/99, in its Article 7, paragraph 2, allothe Constitutional Court to admit the intervention
the process of agencies or entities, calatci curiae to enable them to express an opinion on the
constitutional issue that is being discussed byStRE.
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Peter Haberle, it can be found 46 documents, othvlaire highlight two in order to
illustrate the influence of the new hermeneuticoppsed by Haberle concerning
environmental protectidn

The first document pointed at the research concdragudgment of the Direct
Unconstitutionality Action (ADI 4029 / AM - AMAZONSA), proposed by the
NATIONAL ASSOCIATION OF IBAMA SERVANTS - NATIONAL ASIBAMA. The
defendants are the PRESIDENT and CONGRESS OF THEUBEIC. The applicant
alleged, in summary, that the Provisional Executréer that gave rise to the law that
creates the Chico Mendes Institute was not exambgetie Joint Committee of Deputies
and Senators referred to in art. 62, 89, of the sGiion, and therefore would be
unconstitutional under the formal point of view.

On the material side, the unconstitutionality wobkl present by the violation of
Article 225 of the Federal Constitution, headingl &1, for the creation of the Chico
Mendes Institute for Biodiversity Conservation (IBM) would weaken the protection
of ecologically balanced environment, fragmentinge tintegrated environmental
management and fractionating and reducing the ¢ixgcuwagency for the National
Environmental System (SISNAMA). According to theoponent of the action, it would
be unnecessary to create a new autarchy as idglreasts another entity , IBAMA,
which performs similar functions, and can be redchmore quickly in granting
environmental licenses by changing the legal promdAlso being violated, would be
the principle of efficiency, since the creationtbé ICMBIio would result in increased
public spending, with no offsetting improvemenemvironmental protection.

But the aspect that interests the objectives af shudy relates to the debate about
the illegitimacy of the Association for the bringinf the action, which was raised by the
Attorney General's Office, arguing that the appitchad not proven itself to be an

association nationwide, in addition to assemblimy aa small portion of the federal

& The selection criteria for the two trials highlightin this section was the relevance to the objestset
for the research.
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public servants of careers that not even have r@igidentity in theMagna Carta,
lacking, thus, representativeness.

Justice Luiz Fux, when analyzing the active legitoyyad causam said the new
regime of the 1988 Constitution, when establishengroad list of legitimated for the
proposition of the direct unconstitutionality actjovalued the opening of channels for
democratic participation in discussions by the diady, "collimating to establish what
Haberle defined as open society of constitutiontdrpreters.” Fux said that the German
author stressed the importance that the constiatiaebate be done amid plural
interlocutors . On page 11 of the minutes of the it appears that the Justice came to

explicitly cite the following passage from the Hédbe

The theory of constitutional interpretation wassely linked to a model of
interpretation by a "closed society." It reducesoats scope of investigation,
by focusing primarily in the constitutional integpation by judges and
formalized procedures. The strict correspondendedmn attachment (to the
Constitution) and legitimation for the interpretatj however, lose its power of
expression when considering the new knowledge caimgg the theory of
interpretation: interpretation is an open proc#ss.not, therefore, a process of
passive submission, nor to be confused with theeptgan of an order.
Interpretation knows several possibilities andraliives. The link becomes
freedom as it recognizes that the new hermenedgntation can counter the
ideology of subsumption. The widening of the ciraé interpreters here
sustained is only the consequence of the needndiefieby everyone, for the
integration of reality in the process of interptita. It is that interpreters in a
broader sense compose this pluralistic realitpné recognizes that the rule is
not a prior decision, simple and finished, it mastuire about the participants
in their functional development, on the active &wf law in public action

(..

This passage quoted by Justice Fux exemplifies itlieience of a new
constitutional hermeneutics in the Supreme Fedeoalrt's way of thinking, with regard
to environmental protection, in that the civil stgi assumes relevance as an interpreter
of the Constitution. Fux states that it would bekedly undemocratic "to deviate the

popular participation of this process of transfdiora of the axiological into the
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deontological,” noting that the court today, "thamfestation of organized civil society
gained an important role in the Brazilian consioél jurisdiction.”

It is important to note that the vote also inforthat Justice Gilmar Mendes, in
joint work with Ives Gandra, reported that untilbfgary 2008 were extinct by active
illegitimacy of class one hundred fifty-four direanconstitutionality actions, which
reveals a mismatch between "the democratic aspigbf the Constitution and the rigor
of the Exalted Praetorium”. Thus, the positionte SFC to recognize the legitimacy of
ASIBAMA for filing the Direct Action is a demonstiian that the new constitutional
hermeneutics is changing the winds that blow ih @aurt.

Also worth mentioning is the excerpt from Justicgds Britto’s vote, which is on

page thirty-nine of the minutes of the trial, whanthds the following:

And in terms of the environment, | tend to thinkttleverything is urgent and
everything is relevant for the qualification mad® the environment by the
Federal Constitution, as expressed in Article 22fjng that the environment is
a right - ecologically balanced, of course - of ilis "asset of common use by
the people and essential to a healthy quality due."

That is, the environment is a concept now twinnéth ywublic health, health of
each individual, healthy quality of life, says tlmnstitution, that's why I'm
talking about health, and today we all know thaisiimbricated, conceptually
twinned with development itself. If we used to shafore that the environment
is consistent with the development, today we sagmfthe Constitution,
technically, there can not be development but with ecologically balanced
environment. The twinning of the concept seemsecfitical accuracy, because
jumps out of the Federal Constitution. And the fhett there is already IBAMA
does not prevent the President of the Republichgushe powers also
constitutionally based, to create another autarehfoundation, an entity also
specialized in management, in the design, the ddtrdtion of the environment.

This vote is important for demonstrating the refessmthat environment protection
is reaching in the discussions within the SupremarC adding a new interpretative bias,

claiming guardianship of urgency when it comes nei®nmental matters. When the
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environment conflicts with private property, botiises of fundamental rights, what is the

position of the Supreme Court? This subject isga@liscussed further in the next section.

4.2 TENSION BETWEEN ENVIROMENT AND PRIVATE PROPERTY

In order to fulfill the objective of this articleniverifying the tension
between environment and private property in theate=hof the Supreme Court, it moved
to the second stage of the research on the SFQtedig clicking the link jurisprudence,
and then the word "search", it will open the scréted "search of case law." Typing
"environment private property,” the result congisté six documents, which were read
and analyzet In this article, three cases are noteworthy feytguard greatest relation

to the objectives of the proposed research. They ar

4.2.1CONFLICT OF INTERESTS: INDIVUDAL X COLLECTIVE

° Of the six trials indicated in the research, thstfis the MS 25284/DF highlighted in this artickes for

the other five what was found follows: 1. In RE 28%9/TO, the Appellant raises the incompetence ®f th
state court for the judgment of environmental cém&he appeal was not recognized, keeping the
condemnation by the state courts. 2. ADI 2213 MG/O¥- about the presidential abuse in the
indiscriminate and contumacious issuing of provialomeasures and, although it touches the social
function of the property when discussing the lasslé and the agrarian reform, it does not debate th
environmental issue and therefore did not desergenipence in this research. 3. ADI 2396 MC/MS,
proposed by the Government of Goias against thiee $&wv 2.210/01 through which the State of Mato
Grosso do Sul restricts the production and tradesbestos chrysotile kind, despite federal lawwaiig

the use of this particular asbestos. Injunction waanted by Justice Ellen Gracie, subsequently
confirmed. The decision, on the merits, was unfalle to the environment, because asbestos is highly
polluting, but the SFC recently revised its posifiplacing the environmental interest above then&dr
issue and, therefore, this matter is highlightedhis article topic itself. 4. MS 22164/SP: dealghw
expropriation as a sanction for noncompliance sibial function, and involves the implementatioraof
project of environmental interest. The decision Yea®rable to the owner on the grounds that hernvaas
personally notified of some procedural acts, thosuaing violation of due process. This injunctiisn
relevant to the research, but it was also pointédrothe third step that specifically investigatbd case

of the wetland, and therefore, is detailed in s&ctf.3. this article. 5. RE 134597/SP, in which akaamer
claims compensation due to the expropriation fairenmental purposes also deserves further comment.
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The first trial indicated by the research, the hgion MS 25284 / DF -
DISTRITO FEDERAL effectively illustrates the tensidetween private property and
the environment. In this injunction, the SFC untleyd that, being in conflict the
individual interest (private property) and the eotive (environment, since the impugned
act is the creation of an environmental resente,latter shall prevail. The core of the
matter revolves around the creation of forest reservhich, according to the authority
against which the injunction was filled, aimed totect the environmental interests and
also the twenty-two thousand riverside dweller afrtPMoz, against the massive
deforestation promoted by loggers and "speculdtora various regiées "as it reads on
page 4 of the minutes of the trial. The report hgitied the broad democratic
participation of the community in public consultats.

Justice Marco Aurélio was the rapporteur of thaltrand in his vote, said that
"property protection does not outweigh the commuaearest," and that "the property, of
clear individual character, is not an absolute tfigind is subject to a greater value
present: the collective interest. The order wasedehy unanimous judgment of the SFC,
demonstrating that the tension between environraadt private property was decided
with the prevalence of environmental interest.

The weight that popular participation achieved he tlebate at the trial session
was evident, as the Rapporteur made a point ohgakat the Minister of Environment,
Marina Silva the time, "reported to the local p@tign, which was organized as an
association and was supported by environmentalistd local religious figures,
demanding the creation of the reserve". This shtwathe theory of the open society of
interpreters of the Constitution thrived at thedithe constitutional jurisdiction provided
the last word on the interpretation. According tabdrle (1997, p.14) "it is unthinkable
an interpretation of the Constitution without thetige citizen." Aresto This shows that

the active citizen in Brazil has been present enrtiinds of Supreme Court Justices.
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4.2.2 THE (UN) SUITABILITY OF COMPENSATION IN EXPRO PRIATIONS
FOR ENVIRONMENTAL INTEREST

The most recent decision pointed out in the re$eaoncerns the Extraordinary
Appeal RE 134597/SP, in which the state of SdodPappealed against the decision of
the S&o Paulo Court of Justice that compelled tdte $0 pay compensation to the owner
victimized by an expropriation for the creation tbie Juréia-ltatins Ecologic Station,
designed to safeguard the integrity of ecosysterddize local flora and fauna.

The property in question is located in ther&eo Mar, declared by paragraph
4° of article 225 as "national heritage" and tleagording to the state of Sdo Paulo,
implies that "the right of property was already b@canty"”, being unsuitable to claim
compensation on the grounds that it does not metigaeater activity. The Supreme
Court, however, considered by the unsuitabilityhaf thesis sustained by the Applicant,
in the sense that the properties located in theaSkr Mar can not be compensated in the
event of expropriation or administrative possession

The SFC acknowledged the "sensitive economic enggtyof the property right
of the Defendants, and kept the entire compensatintonio Herman Benjamin (2011),
which is currently a Justice in the Superior JestiCourt, offers an interesting

counterpoint in a doctrinal framework:

The decomposers found out that, instead of carrglingct acts of disrespect
against the existing environmental rules, was easigl more lucrative to
despoil the environment simply by brandishing theioperty rights, making
use of the techniqgue - at the most absolutely itegie - of indirect
expropriation Around this matrix of pathological behavior, st éstimated that
only the state of Sdo Paulo has already been smugn more thag billion
dollars, an amount that would certainly be enough to aeguait market prices,
much of the conservation units in Brazil! Why anowhdid we get to this
extreme of disregarding for public patrimony (fic&l and environmental)?
What were the material, human and regulatory canditthat enabled the
captious use (in some cases, truly criminal) o&lagstitutions as important as
the right to property and the indirect expropriafio
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The alert by Herman Benjamin highlights the compjeaf the issue. Indeed, the
combined interpretation of articles 5, XXIll, 17, 182, paragraphs 2 and 4, 184 and
186 of the Federal Constitution, leaves no doulibdhat the social function is a part of
property, and not just limits it. The social fumctiis a property, and not something
external to the property right. Once unfulfillecetiocial function, the right to property
will be emptied. What is questioned, however, es¢hntent of this social function.

In the case of the areas whose need for envirorahprdtection was highlighted
by the Constitution itself, it is plausible thaetindividual demand from the state (and,
ultimately, from the rest of the community) compatien, due to the limitations on the
economic result of the exercise of their right toperty imposed by the Government in
defense of environmental interest, which belongsrésent and future generations?

This question remains to be answered, despite the position of the SFC in the trial
of the RE 134597/SP. Perhaps in the near future, the Exalted Praetorium will review its
understanding, adopting a position even more effective in protecting the environment
and the public interest, as in the case of the direct unconstitutionality actions which were

related to asbestos, as will be detailed in the next section.

4.2.3 THE ASBESTOS ISSUE

The research using the entries "environment pripatperty” pointed out as
one of the six outcomes, the direct unconstitutipnaction (ADI) - ADI 2396 MC/MS,
proposed by the Governor of Goias, which rebellgdirest the State Law 2.210/01,
through which the state of Mato Grosso do Sul iestt the production and trade of
asbestos in its chrysotile kind. As the Federal 9955, from 1st. June 1995, allows the
use of this specific kind of asbestos, JusticerE(Bracie understood that the state of

Mato Grosso do Sul could not have invaded the gpbércompetence of the Union,
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which is why the injunction was granted in favor@bvernor of Goias, suspending the
articles of State Law 2.210/01 which restrictedube and transport of asbestos.

The Supreme Federal Court has been facing sewdraha on the production,
marketing, transportation, or simply the use of estbs’ Therefore, this research
collated the ADI 2396 MC/MS with other actions thigial with the same subject. It was
found that it was common to grant injunctions agastate laws that restricted the use,
trade and transport of asbestos. This is what hegghen the Injunction in Direct
Unconstitutionality Action 3937 MC/SP-S&8o Pddjo in which the National
Confederation of Industry Workers - NCIT, arguec thnconstitutionality of Law
12,684, July 26, 2007, of State of Sdo Paulo, 'thathibits the use, in the State of Séo
Paulo, of products, materials or goods containimg gpe of amianthus or asbestos, or
other materials that accidentally have asbest@sdim its composition." The Rapporteur
was Justice Marco Aurélio, who upheld the cautignameasure to suspend the Law
12.684 of the state of Sdo Paulo, until the firadision of the direct unconstitutionality
action.

The other Supreme Federal Court Justices, howeeaied the injunction granted
by the Rapporteur, maintaining the effectivenessheflaw of the State of Sdo Paulo,
which prohibits the use of asbestos. This deciswas extremely important because it
changed completely the position that the Suprentefaé Court had been adopting, in

that it would be unconstitutional the state lawat throhibited the use of asbestos, for

2 The issue of Asbestos was also discussed by theiSF@ case of the Direct Unconstitutionality
Actions numbered 2.656-9/SP and 2.396/MS.

" The menu and the full content of the judgment arailable on the SFC website at the following
address:http://redir.stf.jus.br/paginadorpub/paginador.gm@T P=AC&doclD=553763 accessed March
17, 2012. In this decision, the SFC reviews theeumstdnding that fortifies the validity of Federavl
9055, 1st. June 1995. This law prohibited the Usasbestos in national soil , but in a specifigcat
excepted of that ban the use of asbestos "chrgéddihd. In other words, in practice the FederallLa
would eventually "authorize" the use of chrysotifdat being so, states could not ban it, othertisgy
would be invading the sphere of legislative competeof the Union. States, however, started adopting
laws more restrictive than the federal law prolmilgitstatewide the use of any kind of asbestosudint
chrysotile. By the time of this trial, prevailedethdiscussion around legislative competences, which
favored asbestos manufacturers, to the detrimeteoénvironment.
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contradicting the Federal Law. 9055, 1st. June 199% understanding was that the
competence of the Federal Government to legislatthe matter deviated the ability of
states to do so and therefore on previous actitwes SFC did not even penetrate the
merits, quashing processes without trial on thetmer

In his vote, Justice Joaquim Barbosa recalleddixadlirect unconstitutionality
actions proposed by the National Confederationnolustry Workers (NCIT) against
state laws that deal with asbestos are pending) itridhe Supreme Federal Court.
According to the Justice "most varieties of aske&mlready banned in Brazil." Federal
Law 9055, 1st. June 1995, authorizes the use ohc ¢f asbestos called "chrysotile".
The question to ask in these direct unconstitutipnactions is the disrespect of states
for that legislative authorization conferred by theion to this kind of asbestos.

The authorization of the use of asbestos chryskiiid had already been recognized
by the SFC in the judgments of two direct uncouastnality actions (ADI): the ADI
2396 MC/MS indicated at the beginning of this tgpic which was Rapporteur Justice
Ellen Grace, and ADI 2656, in which was Rapportéustice Mauricio Correa. In both,
the SFC understood that it should move away froendiscussion on the harmful effects
of chrysotile asbestos to health and the enviromydure to a issue that precedes the
merit: the Federal Law 9.055/95 is a general ruictvexcludes the impact of state laws.

In the Injunction in Direct Unconstitutionality Aoh 3937 MC/SP - Séao
Paulo, however, Justice Joaquim Barbosa decidedtudy thoroughly the topic,
convincing himself of the evil consequences of tise of asbestos to health and the
environment. He took into account the fact thatNta¢éional Council of the Environment-
CONAMA in 2004 had recognized the lack of safe fanfor human exposure to
asbestos, according to the criteria adopted by Wheld Health Organization The
arguments presented by Justice Joaquim Barbosa&s$sgnt his peers, including Justice

Cesar Peluso, who accompanied him in his decision.
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It also was decisive in changing the position whitdd been previously
adopted by the SFC, and which favored the use lzéstigs, the explicit recognition of
Justice Eros Grau that he was wrong in the judgroépist actions, when he gave his
vote because "the matter can not be examined sitely the formal perspective”. The
federal law in this case, according to the Justiclashes with the Constitution, when

admitting the use of on kind of asbestos", alsorakerstood Justice Carlos Britfo

So that, resuming Justice Joaquim Barbosa's spiexhktate rule, in this case,
fulfills much more the Constitution in this plan leéalth protection or to avoid
risks to human health, to the general populatiahtarthe environment.

State law is much closer to constitutional desiymg therefore performs better
this high principle of maximum effectiveness of theonstitution on
fundamental rights (...)

And, as we are in seat of precaution, there areptiviciples that advise against
the referendum to the injunction: the precaution principle, whisheks to
prevent risks or damages to the environment fosgregenerations, and the
prevention principle, which serves the same purparstiture generations.

This beautiful excerpt of Justice Carlos Brittotdevreveals that the principles
of environmental law have been illuminating the taéty prevailing in the Supreme
Court, surpassing the formalism that serves the bbaivnot justice. It is a powerful
example about the construction of a new hermereutiat seeks the will of the

Constitution, through new techniques and paramegm®ng which those identified by
Barroso (2010, p.312):

In this scenario, the ponderation of rules, aseetgalues is the
technigue to be used by the interpreter, througitiwhe or she (iwill make
reciprocal concessionstrying to preserve as much as possible of eadheof
interests at stake, (ii) shalklectthe asset that will prevail in concrete, for
performing more adequately the constitutional vidiky concept in this field is
the instrumental principle eseasonableness

2 This excerpt from the vote of Justice Carlos Britmn page 134 of the minutes of the trial of the
Injunction in Direct Unconstitutionality Action 393MC/SP-Séao Paulo.
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In the case under review, the SFC chose the emagatal and public health
interests represented by the state laws, rather tiha interests of the industries that
manufacture asbestos under the mantle of the Hedava 9.055/1995. On a first
reading, this law prohibits the use of asbestosabtually turns out to permit the use of
chrysotile, by excepting it from the prohibitionisg therefore a ploy to encourage the use
of chrysotile asbestos kind, which only benefissrntanufacturers; this demonstrates the
need to "clarify the specific groups of people dhd factors that make up the public
space", as warned Haberle (1997, p. 19).

But this was not the understanding of Justice EGeacié; for her, in this case,
what was at stake was "the constitutional equatibregislative competences" and,
therefore, was favorable to the ratification of thginction, arguing that the Constitution
set the competence to the Congress to legislatfeisrmatter. Justice Ellen's vision was
not successful, which shows the robustness achieyeshvironmental protection within
the STF, in line with one of the five principlesainstitutionalism highlighted by Rawls
(2000, p.282) - the distinction between the higaarand the ordinary law:

The higher law is the expression of the constitgpenter of the people and has
the highest authority of the will of "We the Pedplhile the ordinary law has

the authority of the parliament’s and the electisabrdinary power, and is an
expression of that power. The higher law restrantsl guides this ordinary

power.

In the case under comment, the Federal Law 9.65849 freeing the use of a kind
of asbestos recklessfyconflicts with the "higher law": the Constitutiomhich has the

authority of the people's will. The court was hangi-majority in relation to the ordinary
law, but, as pointed Rawls (2000, p.282) "the highghority of the people supports it."

13 This passage from the vote of Justice Ellen Grisai p. 136 of the minutes of trial.
1 The temerity stems from the fact that the safetyhiaman health and the environment have not been
fully proven.
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5 FINAL CONSIDERATIONS

The research conducted under this article revetilat the Supreme Federal
Court has been managing the challenges of susthiypalparticularly the conflict
between environment and private property, withghevalence of the collective interest
over the individual one, while respecting indivitiights such as the right to due process
and compensation, even in cases of expropriatioerigironmental interest (as decided
in the Extraordinary Appeal RE 134597/SP). It hias &een verified that are being built
methodological premises introduced by a new carngiial hermeneutics, among which

we highlight the following:

a) the opening to a plurality of interpreters of thenGtitution, as
advocates Harbele;

b) the process of constitutional interpretation hasgbt strength in the
concrete facts of life trying to reach the "greahiavement of the
rule" which discussed Konrad Hesse;

C) it has been attempted to clarify the specific geoappeople and the
factors that make up the public space, accordinthéoHaberle's
warn;

d) there is a tendency to recognize the absence afdh@ality of the

rule, denounced by Friedrich Mller.

These factors highlight the strong influence of aetist hermeneutics in the
debates that have been made in the Supreme Fé&irrel What has been sought is the
realization of justice in the material aspect, vilhoan be verified by the analysis of the

decisions collected and analyzed here.
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In the Direct Unconstitutionality Action (ADI 4028AM - AMAZONAS), the
SFC recognized the legitimacy of the NATIONAL ASSBTION OF IBAMA
SERVANTS - NATIONAL ASIBAMA for bringing the actionand in debates effected a
mea culpa, pointing that until February 2008 wetenet by active illegitimacy of class
one hundred fifty-four direct unconstitutionalitgtens. Intended, thus, to correct the
mismatch between "the democratic aspirations of@bastitution and the rigor of the
Exalted Praetorium”.

In the Injunction MS 25284/DF, the SFC understabdt, being in conflict
individual interests (private property) and colieetinterests (environment), the latter
shall prevail. The decision kept the creation of tleserve, complying with the local
population, which was organized as an associatiol avas supported by
environmentalists and local religious figures, rlmg the creation of the reserve,
presenting themselves as active and effective qgiaitits of the constitutional
interpretation.

In the case of asbestos (ADI 2396 MC/MS), the Ski@imized a formal issue
(the invasion of the legislative competence of theon by the states which passed a
more restrictive law than the federal one) in fagbthe material interest of protecting
the environment.

All these decisions demonstrate that the SFC isithem to the protection the
environment requires, and has sought the solutboenwvironmental conflicts using the
suggestions of Peter Haberle that, according toaBides (1994, p. 472), reflect the
democratic ideology itself and demand, in the dgcie which they are implemented,
some fundamental requirements: solid democratics&osus, strong institutions,
developed political culture-assumptions not foumdimderdeveloped social and political
systems. These are indicators that Brazil is egpeing a new moment through the

consolidation of democracy, to which has been dmuting the Constitution.
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In this new era, the tension between property #red environment has been
administered by the SFC in light of new methodatagpremises, in which it has been
taken into account those who are the interpretetheoConstitution, and also the result
of the implementation of the rule, as consequemf@amnstruction work. In this context,
rule and reality have been integrating the samedeeutical process, as opposed to the

separation proposed by traditional syllogism.
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