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ABSTRACT

This paper aims to explore and work the theory eflddrt L. A. Hart, regarding the
interpretation of hard cases, taking as basis taereent of David Dyzenhaus that there is a
"mini" state of exception in judicial decisions ex&d in the shadows of the law. From this
context, it explores the concept of the state akepkon and its characteristics through the work
of Giorgio Agamben, when it prepares the groundtlier main hypothesis is that its connection
to the theory of law Hartiana the penumbra. Afteisiwith the basics of his theory about the
discretion that aims substantiate the hypothesigeBlyaus until finally working hypothesis
raised by David Dyzenhaus, in order to verify thasibility of the decision in the shadows of the
law being an exception environment and, furthethig can really lead to what might be called
the dictatorship of the judge. Developed by thearnyh emphasis on literature, the research, as
will be seen, revealed in dialectical relation tee tobjectives and the method of deductive
approach.

! This work not will step into the debate about thestence or not of easy cases and hard casesyueritif Ronald
Dworkin, and in the case of Brazil, Luiz Streck i@&nwill adopt the terminology used by Herbert L. Kart to

facilitate the understanding of the reader, withtwatwever, be a concern to join the dilemma, thassification is
correct or not, since this is not the purpose efdtudy. This article was translated by Juliana lamd autorized for
publication by the author in 30/06/2013. Versiomportuguese received in02/02/2013, acepted in 020038.
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Elementos para um debate sobre a decisdo judiciaba “casos dificeis”:

O estado de excecédo na penumbra da Lei

RESUMO

O presente trabalho tem por objetivo explorar lalfzar a teoria de Herbert L. A. Hart,
no que se refere a interpretacdo tasd casestomando-se como base a afirmacédo de David
Dyzenhaus de que ha um “mini” estado de excecdodeassdes judiciais executadas na
penumbra da lei. A partir deste contexto, expl@&asconceito do estado de exce¢do e suas
caracteristicas através da obra de Giorgio Aganthemento em que se prepara o terreno para a
hipotese principal que € a sua vinculacdo a tétaidiana da penumbra do direito. Apds, é com
0S conceitos basicos de sua teoria sobre a dmtaicedade que visa fundamentar a hipétese de
Dyzenhaus até, finalmente,trabalhar a hipotesentada por David Dyzenhaus, no sentido de se
verificar a viabilidade da decis&o na penumbraedadr um ambiente de excecédo e, mais, se essa
situacdo pode, realmente, levar ao que se podsimar de ditadura do julgador. Desenvolvido
por meio teérico, com énfase na bibliografia ind&gaa pesquisa, como se vera, revela-se em
relacdo aos objetivos dialética e quanto ao métdedabordagem dedutiva.

PALAVRAS-CHAVE: Decisao Judicial, Casos Dificeis, Estado de BExa@déénumbra
da Lei.

1. INTRODUCTION

This paper aims to explore and work the HerbeA LHart's Theory about theard cases
and its interpretation according David Dyzenhadgisory, that there ism@ini state of exception
during court decisions taken under the shadow of. IByzenhaus’s hypothesis has its
perspective considering the recovery, with Hart Daorkin, of the debate during Weimar’'s

Republic, between Schmitt and Kelsen, concerning gtrards the Constitution.
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Through Dyzenhaus point of view, there is a resamt# between the German debate —
emphasizing judger’s decision when the positivigtam didn’t offer direct rules — and the

Hart’s classification of hard cases, as both dedls decision under an exception’s character.

This paper does not intend to explore those depdites exclusively, investigate the
correlation between hard cases and state of ewcepfurthermore, it seeks to reveal if this
creation of law by the judger emerges from thislesc zone as a sovereign decision or

emergency court.

Considering this context, as a first step, it Wil presented and developed the conception of
state of exception created by Giorgio Agamben. Haiscription will be necessary to establish

the basic notions that link Hart’'s Theory with #rguments of the shadows of the law.

Secondly, the idea of shadow of the law and thecepnof state of exception will be
analyzed conjointly according Hart's Theory of haakes. For this, Hart’'s elaboration about

discretionarywill be explored, intending to justify Dyzenhaugigpothesis.

Al last, Dyzenhaus’s Hypothesis will be used tafydf decisions taken under the shadow of
the law are similar to decisions taken under sthtexception, and if they may lead to the so
called judger’s dictatorship. Developed by theaadtelements, this text pursuit to be dialectical

forward its objectives and deductive to its methods
2. STATE OF EXCEPTION’'S ELEMENTS

“Weimar's situation was, clearly, very different &f.S. or England’'s
situation after the World War 1l, when the debabetween Hart vs.
Fuller and Hart vs. Dworkin took place. Howeverrrth are echoes that
allow us to recognize the shadow of uncertaintg &nd of mini state of
emergence for the positivist theory” (DYZENHAUS 919 p.15)

By this, David Dyzenhaus starts his theory, reconeethe debate between Carl Schmitt and
Hans Kelsen, when they argue who should guard tlast@ution during exception’s

environments.
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The search for this crossover is difficult, onceréhisn’t even a clear theory about the state
of exception and its connection to Law, as longthas state is considered by the authors a
problem based on facts and not on Law (AGAMBEN,£2G011).

Consequentially, it must be investigated what,ieféectively, this state of exception and its
characteristics. For so, it will be presented ther@o Agamben’s work, one of the best

references regarding this subject, focusing omhst!* and conceptual elements.

It's considered a hard task to search for connectetween state of exception and
politics/law, because the exception doesn’'t haveegal form, it occurs under a zone of
indifference between chaos and legal order. Ithen, a paradox, as long as the exceptional
measures are species of legal measures not taklen tine state of law; they are legal forms that
can’'t have a legal form (AGAMBEN, 2004, p.11-12).

It should be taken in to consideration the fact tha act performed under exception is an act
outside the legal system — if it wasn't like th&iis act would be recognized as a normal one, not
an exceptional one — nonetheless,contrario sensy this act doesn’'t belong to a chaotic
situation, because there is some order, evenisfribt a legal one. The paradox exists because
the decision, despite being at the fringe of thve, laave a legal authority, even being outside

normality.

Agamben even compares the state of exception wittoanan’s land”, that would only be
better understood by lifting the veil of uncertgiof this “uncertainty zone” (AGAMBEN, 2004,
p.12). Perhaps, that's why the author says that:

“Between the elements that disturb the creation sfate of exception’s
definition, there is, for sure, its straight contr@t with civil war,
insurrection and resistance. These are statestlgirepposed from

regular state, as civil war exists under a zon@aécision about the state

* The historical aspect will not be analyzed onpihesent paper. It will be emphasized only the cphe elements
of the state of exception.
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of exception itself, as it is an immediately respof the state force to
the most extremist internal conflicts” (AGAMBEN, @9, p.12)

It seems clearly that, when abnormal facts octwey take decision to abnormal paths, in a
pursuit to protect the order. These are the aspleatould be defined as the state emerged into

exception.

Maybe, the main example about this topic is Addtféf’s measure, when he took control of
the Nazi State — or, it could be said — he receivddnder the allegation that this measure would
protect the people and the State, it was promuiigateact suspending the articles referring to
individual and fundamental freedoms at Weimar's €ibution. As this situation existed for 12
years, it can be said that the Third Reich wasreaeent state of exception, becoming, in this
perspective, as a threshold of indeterminacy betveksmocracy and absolutism (AGAMBEN,
2004, p.12-13). This case clearly shows that there fine line between protecting the
democratic state and reaching totalitarianism thi grounds of the use of exception — by the

response of the state power to an extreme conflict.

Next to this concept, the terminological indeteration is also a current discussion on the
topic. Therefore, "the state of exception is napacial right, but, as suspension of legal order
itself, it sets a threshold or a limit-concept” (AMBEN, 2004, p. 15). Thus, the state of
exception is directly attached to the term "susjmeris This argument will help to connect this

concept with Hart’s theory.

The connection of thestate of exceptionio the termsuspensiondemonstrates a natural
consequence towards the convergence between thet extthe civil powers (that are a military
sphere in time of war) and the suspension of furegdah rights. Importantly, the exceptional
measures have been applied in history based oigdrelht periods, state of emergency, and war

itself, using military authority to guarantee geaieuthority.

® Giorgio Agamben makes a remarkable analysis atteuState of Peace, State of War and State of Emeyy
from the historical point and its convergence wite contemporary state of exception.
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Currently, there is a modification of the guarailstgrower, as it passed from the military
sphere to governmental powers sphere, leading toigimal pleromatic stafe Executive power
takes control of the legislative powers, i.e., takkell power to govern and legislate in an
emergency situation, or, by the fringe of normality

The question is, however, how far the use of fulvpr is compatible with a democratic
state?

It seems evident that its controlled use, althoaghtradicting the hierarchy of rules and
regulations by the use of emergency rules, woulddrepatible with democracy. However, its
systematic and regular use, pursuing governandhibyules and actsontrario sensuwould
lead to its liquidation.

In practice, it has been shown historically thaspecially with Weimar’s example - the use
of exceptional measures with the intention to prbthe democratic system was, paradoxically,
the cause that led to its ruin (AGAMBEN, 2004, @®).2That's the danger of the use of

exceptional measures without moral restraints,ifeptb Dyzenhaus’s hypothesis.

Adding to the conceptual difficulties, Agamben lggranother point: the state of exception in

relation to the legal system. To the author:

In fact, the state of exception is neither insideg outside the legal
system. The problem of its definition concerns tbrashold or a zone of
indifference, where inside and outside are not mdlytuexclusive, but

indeterminate. The suspension of the norm doesmaain its abolition,

and, its zone of anomie is not devoid of relatiathwhe legal system.

(...) The conflict about the state of exceptionsprés itself essentially as
a dispute about its deservilogus(AGAMBEN, 2004, p. 38-39).

By this view, Agamben raises by the foundation tHtes of exception the concept of

necessity. The adageecessitas legem non habetnecessity has no law - has a twofold

® State in which there has been no separation oepw
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understanding: the necessity knows no law and siégageates its own law. However, in both
cases, the theory of the state of exception casohed entirely through th&tatus necessitatis
so the subsistence judgment of the first exhausés légitimacy problem of the second
(AGAMBEN, 2004, p. 40).

Thus, despite the discussion of its definition, a@nnection with the legal system, its
invasion of powers and its respect to the demaxsttite, are entered into a state of necessity in

which the decision maker reaches the legitimacyatde his actions.

When a particular case eludes the need to foll@Mdtv, it creates an approximation of the
necessity’s theory with exception’s theory. Theassaty, therefore, "is not source of law and it
doesn't, in the strict sense, suspend it; but ngesabtracts the particular case from a literal
application of the rule" (AGAMBEN, 2004, p. 41). Asresult, one can say that the modern state
of exception is an attempt to include in the legpdtem the very exception, creating a zone of

indifference in which fact and law overlap.

Only with modern thinking that the state of nedgsnds to be included in the legal system
and present itself as the true “state” of law. fkeessity goes from a particular situation - where

the law does not obligate - to the foundation anatee of law itself.

The state of exception presents itself, therefasea paradoxical model that, although illegal,
is perfectly juridical and constitutional (AGAMBEIRQ04, p. 44).

According to Agamben, however, the utmost aporiavhich fails all the state of necessity’s
theory refers to the very nature of the need, ifsidered as an objective situation. What happens
is just the opposite, i.e., instead of presentisglii as an objective fact, it clearly implies a
subjective judgment, so “necessary and exceptioaa”only circumstances declared as such,
according to the goals they intend to achieve (Agam 2004, p. 46).

Here is the point, the tone, left by Agamben tolyeathe Hart's theory (of decision taken
under the shadow of the law) and Dyzenhaus’s assdebout the existence of a positivist state

of exception).
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3. HART AND THE DECISION TAKEN AT THE FRINGE OF THE LA W

For Herbert L. A. Hart, the Law is a union of primand secondary ruléshat differ from
other social rules based on an ultimate criteribmadidity, the recognition rule, conventionally
assumed by a particular community. It is by thisogmition rule that will be determined the

pillars of his theory interpretation.

Important to consider that, "in any large grouge teneral rules, standards and principles
should be the main instrument of social controtl aat the particular directives given separately
to each individual" (HART, 2007, p. 137). Witholtese standards of conduct wouldn't exist
what we understand as Law. There are two diffeveags of communicating such standards:
legislation and precedent (HART, 2007, p. 137).h\hat, if the legislation does not demand
greater difficulties, the precedent is understoscc@mmon sense acquired through traditional

patterns of behavior.

In Hart's theory of law, "there will be, actuallyjmple cases that are always occurring in
similar contexts with general expressions thatckearly applicable, but, there will also be cases
where it is unclear if they apply or not" (HART,®Q p. 139). To the last ones, we give the
name ofde factosituation. In these ones, "the general languagewed with the rule authority
can only lead to uncertain ways, as occurs withetteample endowed with authority”. Thus, "the

discretionary power left by the language can bg beoad" (HART, 2007, p. 140)

This situation is justified by the impossibility fwoduce a complete set of rules that could
embrace all concrete cases, by then, preventingdbgibility of double standards. After all, this
is not the world we live in. The legislators, humagings, cannot have such knowledge of all

possible combinations of circumstances that theréumay bring (HART, 2007). Consequently,

" Primary rules are those that guarantee rightsnpose obligations upon members of the communitg. fTifes of
criminal law prohibiting theft, homicide or driving vehicle with excessive speed are good examfilesirnary
rules. Secondary rules are those that stipulate dmvby whom these primary rules may be formedygeized,
modified or extinguished. The rules stipulating h@engress is composed and their legislative praesdare
examples of secondary rules. Rules about the foiomatf contracts and preparation of wills are asgcondary
rules, as they stipulate how private rules thatedindividuals obligations (ie, the terms of a caat or will) arise
and are modified (Dworkin, 2001. P. 123).
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the author recognizes the possibility to solve dhestion in uncovered situations by choosing

between competing interests, according to the mecimaker’s conception of the case.

These are known as the hard cases, that, due tehtdow of uncertainty, there is the
possibility to exercise discretionary power. linist possible to have one single correct answer,
but only a reasonable compromise between the mamfjicting interests. So, "the open texture
of law means that there are areas where many timgsld be left to be developed by courts or
officials” (Hart, 2007, p. 148) - Judges - exemygsi ultimately, its discretionary from case to

case.

Hart justifies this point according to the argumdatended by Hoadly that "whoever has an
absolute authority to interpret any written or amak, it is the real legislator for all intentsdan
purposes, and not the person who first wrote ihade it verbally "(HART, 2007, p. 154). It is
clear, therefore, that the judge acts as an efeddigislator and decides it by his own conviction,

i.e., discretionarily.

By then, it is possibly to say that the courts dbdecide, as it is known, always bounded by
rules: "the law (or the Constitution) is what tleuds say it is" (HART, 2007, p. 155). The open
texture of law gives to the courts a power of doggtbecause, regardless their decisions, the
rules will remain the same until changed by legistg and this rule may be re-interpreted,

giving the courts the same position of authority.

Despite this, the author recognizes that the ptiedis have an important role in law and, as
matter of fact, they occur even to the open texames, but he recognizes that they would be

restrictors of the discretionary, without, howewetcluding it.

Thus, it is clear that Hart notwithstanding beligvkat law is a system of rules and that the
judgers owe it obedience, he argues, likewise, tiwate is a place of discretionary, and it is

beneficial to the law, when refers to "shadows'esas

Another difficulty comes up when the operator fattes "uncertainty - not of the concrete

legal rules - but the uncertainty of the recognmitiales, therefore, prejudice the ultimate criteria
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used by the courts to identify the validity of laules.” In these cases the courts could resolve
the(s) doubt(s)?

To answer this question, Hart uses aspects ofdl@&ment sovereignty, which, according to
him, is a power that has permanent omnipotence ai govereignty that cannot protect their laws
from future repeals, constituting part of the lagé of recognition used by the courts to identify
valid rules (HART, 2007).

However, the fact that the parliamentary sovergigist a rule of recognition can determine
one point, does not mean it does to all points, 'tdhey can rise up questions about it, but there
is no answer that is clearly right or wrong. Thesseies can only be resolved by a choice made
by someone whose choices in this matter have, eakntreceipt the authority "(Hart, 2007, p.
163). There is the discretionary as element toestite gap, and, due to this point, the court may

(should) be asked to decide the issue.

Although it may seem paradoxical that the judgestasting the very laws that give them
authority — How the Constitution can assign autlgda say what is the Constitution itself? - The
paradox disappears when one remembers that whilereée may have shady spots, there is a

possibility at the legal system that not every ralsubject to doubts at all points.

On the other hand, it is a formalistic error tanththat there is aa priori prediction of all
steps followed by the court, as if his creationalvprs were always a form of delegated
legislative power (HART, 2007). At this point, Hatcepts the discretionary of the court when,

at the fringe of these very fundamental issuessidens it also elementary and welcome.

A theory that accepts the discretionary under ¢éne$ above can be correlated to the theory
of the state of exception, since many similar el are found between them. Therefore, when
analyzing the theories of Herbert Hart and Giorgigamben, it seems possible to receive
Dyzenhaus’s assumption, that the discretionary statitakes place in a sort of state of

exception.

4. POSITIVIST STATE OF EXCEPTION?
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Reflecting about Agamben’s theory of state of exiogpand the need for the judge to decide
cases that are not covered up by law or, at least,not easy to interpret, Hart creates his
definition of hard cases. Because of them, thewe new discussion about this new field that's
called by Dyzenhaus as "mini" state of exceptiohe fuestion is if there are characteristics
between the sovereign, in Schmittian’s sense (MABBICK, 2008. P. 158), as the ones who
decide on the state of emergency, and a sovenadygej who, likewise, decide on a sort of state

of emergency created by the shadow of the law?

Perhaps the best way to come up with an answerimgibg the Neil MacCormick’s

conclusion about Hart’s theory:

In the legal opinion, it has become a more or EsmMon place that
when judges decide such problematic cases [haeskaad they do not
simply apply the law, they create it. Hart shardss t view
(MACCORMICK, 2008. P. 158).

This passage demonstrates the fundamental chastictef Hart's theory, i.e., the creation of
law by the judge as if was the legislator itsedturning to the pleromatic state. By this, one can

build the argument to confirm David Dyzenhaus’ssthe

The initial convergence occurs by the difficultydonceptualize the state of exception, as it
is in an ambiguous and uncertain “fringe”, at thieisection between the legal and the political
(AGAMBEN, 2004, p. 11). The conceptualization as ambiguous fringe, removing the
conceptual formality of exception, approaches tineoty of the state of exception to Hart's
theory of discretionary, since, while there is tleemal interpretation by subsumption, there is
no need to discuss about discretionary, aftettalse cases [easy cases] are easily resolved and
decided by the judge. When the positivization @& @onstitution does not define a "correct"
answe?, it can be said that the existing limbo is an esacy moment, and, as such, it should be

solved by imponderable creation.

8 This paper do not intend to analyze the existevfcéhe correct answeras the debate promoted by Ronald
Dworkin. The term will be used metaphorically tcsdebe a constitutionally adequate response tcase.
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This emergency limbo could be called no man's [&A@EAMBEN, 2004, p.12), a term used
by Agamben referring to the uncertainty zone atisi@es during the state of exception. The
place where the hard cases belongs is a land vplosrgvization do not reach, or, at least, not in
the normal way. In it, who decides is the judgehwio need to have any connection with moral
criterion, but only their own subjective criteria.

Here, we must be especially careful, since thditegcy of a decision based on subjective
criteria, by receiving an indiscriminate discre@oy in hard cases, it will certainly lead to the
decisions where democracy and decisionism are appate, perhaps separated by faint lines,
however, without any crucial difference. Therefotlee discretionary defended by Hart can,
indeed, lead to decisionism and activism, and, egmently, to a decision as the Schmitt's
sovereign concept.

What occurred in histofywas the indiscriminate use of a situation that Virseed to war
time and the military use to guarantee the sovetgigy governmental powers - especially the
executive - as an expression of full power, somesiworking as the executive and legislative
together. The dangers to extent full powers tojtdkciary in hard cases are clear, and it can
make the same mistake thatutatis mutandistake (or took) the legal system to a judger’'s
dictatorship.

Just as the state of exception argued by Schingtparadigm of the exception has become
the rule much more as a technique of government #sman exceptional measure. Now, in
another historical paradigm, regarding the judiz&ion of politics, the judiciary appears as a
transformer, and history repeats itself, with théger’s dictatorship running the risk to became
the rule.

The decision, in such cases, although it does matnthe abolition of the rule, achieves its

legitimacy by deciding at the shadows. The esseaea of judger’s decision makes his creation

° By the idea of full powers given to the executiveder the allegation of constitutional guard, éams the
indiscriminate use of art. 48, § 2 of the Weim#&@tnstitution by the German government, when, oreisdv
occasions, have suspended fundamental rights dexdl oy acts. The result we all know: the rise ofidim and the
consolidation of the dictatorship.
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rightful, even if sometimes invade other powers petance, when the necessity appears as an
"original and primary source of law" (AGAMBEN , 20043-44).

For Agamben, some authors argue that, at the ctatecessity "the judge prepares a positive
law of crisis, as well as in normal times, he fite gaps of the law" (AGAMBEN, 2004, 48).
Once more, the theory of the exception approachésettheory of legal gap, or, more precisely,
with the Hart’s theory of discretionary. At the Brthe judge is obliged to pronounce a judgment,
in front of a gap in the law, if he decides withaubinding moral, but only by his preconceptions

and subjectivities, it will lead naturally to deicisism and discretionary.

The author believes that "the state of exceptiorisa dictatorship, but a void of law, a zone
of anomie in which all legal determinations areadlied, as th&ustitium” doesn’'t execute law"
(AGAMBEN, 2004, p.78). The state of exception lserefore, an empty state of law, since its
non-performance and its nature escapes from amy dsjinition and it appear to be located in a

non-absolute place.

This situation is paradoxical, as it is inconceleahe existence of a legal vacuum at the law,
but this vacuum is also decisive for the occurreatehe state of exception. Likewise, the
decision that judges by a strong discretionary fggoto this non-place, outside any legal
definition, because it does not subsume the casepiwsitivist rule, or because it depends on a

difficult analysis, laying down at the subjectiwéteria of the judiciary.

Anyway, when investigating the commonplaces betwAgamben’s theory and Hart's
theory, it comes to the conclusion that the denismothe shadows can, indeed, be considered a
decision in a state of emergency, or, as Dyzenkays, a "mini" state of exception. To the

author:

The order may be ensured when the central casdawofare large
enough. But, if the boundary between the core haghadows cannot be
clearly established, the essence seems to disappeato the positivists,
the state of exception cannot be controlled (DYZE\IS, 1999, p. 15).
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This lack of control - that should be avoided - wdntinue to occur whilst it remains to the
judger’s - subjective - criteria. As yore - at tb@ses covert by shadows, where the exception
prevails - the decision will be taken as the sagerevho decides on a state of exception;

arbitrarily.

Here is the risk of maintaining a positivist's staif exception, the need to modify the
paradigms in legal theory and absolute need to wattka law’s theory that ties itself in a moral
insight.

5. CONCLUSION

This paper have worked upon the statement made @&yidDDyzenhaus that Hart's
uncertainty shadows is some kind of "mini" stateerteption to the positivist theory of law.
From this assertion, it was analyzed the work afr@o Agamben and his theory of the state of
exception, and also the work of Herbert L. A. Heegarding the zone of shadow and the
possibility of discretionary decision by the judde.the end, was presented an effort to bring

them together, confirming the Dyzenhaus'’s thesis.

By the research, the endeavor concludes towardssigéive direction, i.e., the aspects that

support the state of exception are found - if naaly, analogically - in hard cases decisions.

Faced with this panorama, the concern with juddeglsavior in such cases increases, since
it has been shown that the indiscriminate use efdécision at uncertainty zones leads to a
detachment of democracy and an approximation toogitérianism, and, in the case of judicial

decisions, leads to decisionism and activism.

Therefore, it is impossible to disconnect the denisook by the emergency — or, in the case
of Hart’s theory, the fringes of the law - to thevereign’s decision who decides under the state
of exception, which certainly corroborates the ihed David Dyzenhaus of a positivist state

uncontrolled and undemocratic.
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That's why we must overcome the positivist skeptitiand elaborate a theory that ties itself
to a moral insight of the law, to avoid the errordecide discretionary in emergency situations
and, at the end, achieves democracy itself.
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