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Reflections on the formal social control: revisitilg the grounds of the

right of punishment
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"Criminal law is not the entire social control, reten
the most important part of it, it is only the vigb
surface of an iceberg, where the unseen is, perhaps
what matters the most."

Mufioz Conde (2005, p. 6)

ABSTRACT

The objective with this work, it is to foment thésclssion about the urgent need to
search for advancements in theoretical argumenishwhtend to justify the right to punish of
the State and therefore the exercise of formalas@cintrol developed by the competent bodies
to exercise such a task — Penal System —, reaaeP8&lublic Prosecution, Judiciary and organs
of the Penal Execution System. This discussion dgbesugh, inexorably, for the purposes
assigned by the State and justifies their existemkthe purposes assigned to the punishment,
the main instruments used by the Criminal Justigsteé®n to exercise social discipline, perhaps
the main factor in the justification of the mod&tate. Important to note that this reflection only
intends to face the problem of justification of f@mal Law as a form of social control and not,
as it invariably does, to discuss the means by bkich control is exercised by the institutions
and structure they have.
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Reflexdes acerca do controle social formal: redistindo os fundamentos do
direito de punir

RESUMO

Objetiva-se com o0 presente trabalho, fomentar @udsfio acerca da necessidade
premente de busca por avan¢os nos argumentosoe@ue tencionem justificar o direito de
punir do Estado e, consequentemente, o exercicicodtrole social formal executado pelos
orgdos com competéncia para exercer tal mistester8a Penal —, leiam-se: Policias, Ministério
Puablico, Poder Judiciario e 6rgaos da Execucdo |PAneeferida discussdo passa, de forma
inexoravel, pelos fins atribuidos ao Estado e gagficam sua existéncia e pelos fins atribuidos
as punicdes, principais instrumentos utilizado® p&tema penal para o exercicio da disciplina
social, talvez o principal fator de justificacdo #stado moderno. Importante frisar que a
presente reflexdo objetiva, tdo somente, enfrenfpblematica da justificacdo do Direito Penal
enguanto forma de controle social e ndo, como acenhvariavelmente, discutir os meios pelos
guais tal controle é exercido pelas instituicdasestrutura de que dispdem.

PALAVRAS-CHAVE : Controle social formal; fundamentacdo; justifiéag
legitimacéo; direito de punir.

1. INTRODUCTION

Based on the understanding that means and endsantéerconnected but yet a different
phenomenon, the present study aims to foster tBeussion on the need to search for
breakthroughs in theoretical arguments which intengistify the State’s right to punish and the
exercise of formal social control performed by lesdwith powers to perform such work —
Criminal System — as follows: Police, Prosecutodsidiciary and bodies of Criminal
Enforcement.

It is understood that the theoretical step forwatdnded must break with the orthodoxy of
the theoretical framework to be adopted, in otherds, it will not be adopted any particular
theoretical perspective, instead it will be adoptéedialogue between several thoughts, looking

for complementary analysis rather than those whiohtradict each other. As when the
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contradictions are inescapable to the discussias,iimportant to reach for what is best in each
of the theories for developing a more proficuousutiht.

This discussion passes through the purposes adsigrnthe State — and that justifies its
existence — and for those assigned to the punistsnidie main instruments used by the criminal
justice system for the exercise of social discgliperhaps the main factor of justification on the
modern State.

It is important to mention that this reflection a@irto face the problem of justification of
Criminal Law as a form of social control — if nesasy or not in the current social structure —
and not, as it invariably does, discuss the meansvbich such control is exercised by
institutions and the structure at its disposatlisti the discussion towards the field of criminal
enforcement.

In line with the philosophy of the Pragmatic Schawhich advocates that the meaning of
an idea must match the set of its practical consecgs, it is understood that the study on the
basis of justification of criminal law reflects the field of criminal policy to be developed,
contributing for it to be thought in a more reatisand, therefore, with more potential of
achieving the proposed goals.

Once the object has been identified, the goalmedliand set the questioning to be faced in
the present text, it was decided to develop tharaemt that confirm the hypothesis, developing
it from a historical rescue of ideas that legitietht- and perhaps even legitimize — the formal
social control, to then elaborate a theoreticalat@dibout such control in a Democratic State
and, finally, present conclusions linked to the capt of democracy that may substantially

promote the much needed theoretical debate.

2. THEORETICAL DEVELOPMENT OF STATE'S JUSPUNIENDI

The social discipline assumes that is a stronghclastween the personal interests —
depicting, above all, the pursuit of individual géeire and selfish interests — and those of a
collective nature, which requires individuals tmili such personal interests or selfish instincts to
respect for the rules which others members of $pcienderstand that should govern

interpersonal relations.
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Thus, the social regulation presupposes an ongamiogess of communication or social
interaction delineated in mutual expectations alsthwho form the body of a community and
this expectation is summed up on the belief ofgahelance by the rules of social coexistence,
whether or not regulated by law

In the sphere of informal social control, the breélexpectation can lead to diverse effects
within the institutions of the group of informal@al control, such as family, church, school,
community, workplace, among others, with the consege of a variety of responses to this
breach of expectations, such as the prohibitiogashg to the movies, religious penances, the
suspension of certain school activities, exclusiom the football team of the neighborhood and
termination of employment, as examples.

In the space destined to the punitive formal sodahtrol, breaking expectations
determined by law generates a peculiar effect &application of criminal sanctions. These
penalties result from the state authority, as enfof formal social control, and can be analyzed
under the most varied interpretations, convergimayyever, to two crucial points: one distinctly
practical, as a technique for crime control andeotfar more philosophical, and those who
believe in such point try to justify, including wrdthe moral aspect, the application of
penaltied.

With this aim, over time, several theories havenblemught to explain the reasons why
there is a need to punish individdalmcluding the termination of life of those whoebk the
law. To a greater or lesser degree all make useadbus concepts such as peace, social
harmony, common good, legal certainty, social gigoe, among others, and eventually through
the justification of the existence of the state canfer legitimacy to the criminal justice

system.On the opposite end, in the framework of crititteories, it is stated that all progress

2 particularly on the application of the CommunicatiTheory of Jiirgen Habermas and the Systems Tid\iklasLuhmann under the social
control, cf. Mussig (2001).
30n the matter, Garland (2007).

4On the matter in depth, Guimaraes (2007b). A misttiglinary approach on crime and punishment cafobed in Newburn (2009).

® Andrade (2008) over the Penal System, explairts ‘thathe criminal justice system, mechanismarhial social control (Legislative —
Criminal Law — Police —Prosecutor — Judiciary -s&mi— criminal science — public security system,) €onstructs crime and criminals in
interaction with informal social control (familysehool-university — media — religious-moral-labaariet - hospitals asylums), functionally
related to social structures.”
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made by mankind under the human dignity always @otthe field of combating punitive
power.

It can be affirmed that the existing theoreticahftontation in the vast field of ideathat
attempt to legitimize or delegitimize the punitisgstem are always intertwined, that is, there is
no pure theoretical currents, since authors idedtifs belonging to the Classical School, at
certain points, advocated positions which wererlai@gopted by authors affiliated with the
Positivist School; also, minimalists add value lie tegally binding discourse and sometimesto
the abolitionist speech and so on.

Thus, it is important to draw up a revision of tlisnflict of positions, with the wider
scope of obtaining which of the best speeches gpttre reality of today, as well as demystify
the idea that there was or there is linearity wittriminal discourses.

In this context, it is noteworthy that among theaserg theoretical contributions, in
chronological order, it can be mentioned the CtadsSchodl as a set of ideas which main
contribution was the determination of criminal lid in free will, in other words, even today is
a strong understanding that punishment is bas@tleoample freedom which man has to act and
may thus be as a rational being, conducting hisaeby obeying legal commandments.

The offense for such current was the simple viokatf a legal norm, the social pact that
was the ground for a liberal political thought vealegal concept. Thus, penalty would ultimately
dissuade, discourage the practice of offensesingpas a defense of society against crime.

In opposition to those thoughts, another grouphofkers — Positive School — went on to
defend the view that the offense is prior to the, lthe so-called natural offenses, namely, those
behaviors that went against the social consciericgood and bad, the good and evil. The
positiveness of such behaviors in the law was amyatter of legal certainty.

There was a strict delinquential determinism, crimas pathological, the criminal a
different and sick individual. Etiology of crimess true causes, was the greatest desideratum of
the positivists. Lombrosochas gained visibility by mapping bioantropologigaffenders who
were arrested. In short, individuals were born wadrtain criminal propensities and thereby

On the subject, cf. Zaffarcatial, (2003). Zaffaroni (2007, p. 17) without furthereamble states: "Never a conflict was finally resd! by
violence unless the ultimate solution was confugig the final (genocide)".

" To understand the subject, it is imperative regdliom Mészaros (2004). Cf also Bobbio (1999).

8About Schools Criminal by all, Aragdo (1977) andritarani (2000).

°See Lombroso (2001).
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should be investigated and treated. The penaltyanakhterventionist nature and its motto was:
recover or eliminate.

As opposed to the ideas of the Classical Schoel,Rbsitive School was created with
completely adverse ideas regarding to the thoufyfree will proclaimed by the latest, directing
its attention to Criminal Law from the perspectdfethe author to find out the symptothsf the
individual who committed crimes, not concerningpat into focus the offense itself and in
which would upcome the essence of a "rational iflaagon"*".

Based on the two preceding schools, attempts wacerno find a common point within
the context of traditional criminological contexdsamed by these two currents and observed that
despite defending different ideas regarding théupecof man and society, both realized the
existence of an "ideology of social deferieds knot and theoretical fundament of political
andscientifical system.

Thus, rather than discussing currents that follotedClassical and Positive Schools, it is
more prudent to set the subsequent criminal thonkis adept, to a greater or lesser extent, to the
two major theoretical perspectives: the Ideologgpotial Defense and Critical Theories.

Nowadays, a significant part of the doctrine affiid® to the position defined above,
understanding that discussions about social coatemlocated on both theoretical fields outlined,
bringing, however, a new designation for them: rilgat wing realism — the ideology of social
defense — and left wing realism — linked to crititeeories or conflict.

The ideology of social defense was consecrated rinciples that served to build a
methodology used in the attempt to explain crintipain all its details. From the conception of
the Principle of Legitimacy, which defends the State as an expression oftgoeig the entity
legitimized to fight crime and, therefore, certamminals through official authorities of social

control, namely: Legislative Power, police, Prosemy Magistrates and penitentiary

Baratta (2002, p. 38) clarifies that: "The reactiorthe abstract concept of individual leads toitR@sSchool to assert the requirement for an
understanding of the offense that does not relyngarovable theory of causation through a spontasemt of free will, but seeks to find the

entire complex of causes in all biological and p®}agical self, and the social totality that deteras the individual's life."

111%0n the matter, Olmo (2004).

2Baratta (2002, p. 41) states that "the ideologyouial defense (or end) was born contemporanetmshe bourgeois revolution, while science
and codification of criminal law is imposed as asential element of the bourgeois legal systen,absumed the ideological dominance within
the sector specific criminal.”

B3ee Iturralde (2007), Giddens (2006)

140n the matter in greater depth, Baratta (2002).
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institutions, other principles were strategicallyilbas a way to definitively substantiate the
criminal law enforcemeft

As such, its followers divided society in a Manieha manner through the Principle of
Good and Euvil, since the offense would be harnduddciety and, by consequence, the offender
a dysfunctional being for the system. Thereforedtirme and the criminal represent evil and the
harmonically constituted society represents good.

In addition, the importance of the Principle of gability has been reinforced, scoring that
the offense would be the expression of an inteeprehensible attitude, contrary to the values
and norms present in social conscious, existingy éefore the positivization carried out by the
legislature.

With regard to penalty, it has been come to theadid position that beyond retribution,
penalty should prevent crime through the secongaecept of criminal law serving as a
demotivation to the practice of a criminal offenae,well as on the concrete level, perform the
re-socialization of the offender. This, then, is Principle of Purpose and Prevention.

Through the Principle of Social Interest and Ndt@eame, theorists affiliated with the
ideology of social defense defended the positiaorting to which there would be a common
prohibition of harmful behaviors to society in dégislations of civilized nations, which
represent an offense to the universal interestsi@aoffenses), common to all citizens and that
certain prohibitions, that did not represent suaiversal interests, would be created through
political and economic interests in accordance w#fgmented interests (artificial offenses).

Finally, the dearest principle that orbit around trounds and legitimacy of the right to
punish, the Principle of Equality, which claim etHerculean task of defending the idea that the
law is equal for everyone, since the criminal res@owould be applied equally to offenders,
regardless of social class or position they ocanppciety.

In short, the ideology of social defense built et fahich passed through the acceptance of
a status of complete peace and harmony in thelsemi@onment to be defended by the state,
since this entity portray social expectations aeftid the legal interests of common interest to

the majority of the components of social body, figh lawbreakers as a diverted and sickly

5 An elaborate critique to the ideology of sociefehse can be found in Merolli (2010).
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minority, using penalties to achieve this end,gbepose of which would be to repay, intimidate
and re-socialize criminals, and north by culpapitif each.

Imperative to point out that the Ideology of Sodifense conveys the idea of an ideal
state in which everything seems to fit perfectld @8 composed by characters that never deviate
from what is desired, leaving only for a minoritige deviants, that type of violation.

Because of the absolute impossibility of addresgimg major theories linked to the
punitive social contrdf — either to the ideology of social defense othia tritical perspective —
on this brief overview on the subject, for a bettederstanding of the matter, there were elected
two particular theoretical perspectives, with acklsalged importance in academic circles that
will be used as a way of demonstrating the possitof aggregation of diverse understandings
in favor of the construction of more adaptable thesoto the current context.

Within the sphere that search for legitimacy of thght of punishing in a more
philosophical and sociological bias, the theoryEafile Durkheim, which is structured on the
concept of group conscience, must be brought tadéimte. Durkheim (1995) believes in the
concept of anomie to explain the criminal phenomemo simplified terms, anomie — failure to
comply with, or even the absence of standards @akoontrol — would produce the gap between
individual aspirations of those who make up theiadobody and the means available for
achieving these godfs On the other hand, it recognizes the offenseyigea that within
acceptable levels, as something positive in theakeavironment, given that the social rejection
of certain types of behavior would serve as a neaéition of the collective consciousness.

Another fruitful approach on the causes of crimesviarmulated by theorists of the
Chicago School, represented, among others, by R&aek and Ernest Burgess, who helped to

develop what is known today as the Ecological Theor

% To deepening on the theme, cf. Tonry (2011b).

" The phenomenon of anomie was also studied anlriview, perfected by Merton (2009, p 167). Frean§lation), as he positions on the
theme: "Despite our persistent ideology of ‘classbility’, the progress toward the goal of succeseelatively rare and particularly difficult for
those poorly educated, limited formal education & economic resources. The dominant pressure twesrd a gradual attenuation of
legitimate efforts to increase the use of illegétm efforts, however, that constitute a more s Effective ways to reach the targets set. For
those located in the lower strata of the socialcstire, the cultural requirements become incomfgatibn the one hand, they are asked to guide
their behavior with the prospect of wealth (progger ‘Every man is a king’ said Marden and Careegnd Long - and conversely, they are
denied the institutional means to achieve it. Thesequence of this structural imbalance is higa odtdeviant behavior. "In Brazil, over the
work of Robert Merton, see Ferro (2004).
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For the followers of the Chicago SchBbthe crime is a product of urban disarray, in pthe
words, is the interaction between individuals andialy disorganized environments such as
urban areas abandoned, degraded or inordinatelylgged — that ultimately reflect the issues
aroused by social inequalities — which develops #@mabling environment for behavior
deviations. There is certain dose of environmedé&érminism according to which there is an
imposition of physical and social environment foe commitment of crimés

It was within the abovementioned context, that indsas about crime and criminality were
developed. There was a break with the knowledgetbire produced within the Criminal
Sciences. New ideas have emerged in various figldk, the guiding critical reflection on the
knowledge hitherto produced.

Such theories, hereinafter exposed, are affiliatgtie group of theories of conflict, as was
done for theories close to the ideology of socefledse; we chose those that have deepened
most the new knowledge produced.

From what has been prepared by the studies of etbth@dology, as well as by symbolic
interactionism’, a new paradigm arises — the Labeling Theory amtre- which influence was
indispensable for a change of mind as to the reptaions made until then, ruled by the
concepts of determinism, ontological crime, dangbnormality, treatment and rehabilitation.

So the issues will no longer be aired as: who & dhiminal? How does one become a
criminal? What are the causes of recurrence? Hawmtrol the commitment of crimes? How to
achieve the functions objectified by the penalty?

The guideline is now another. The question is: whdefined as deviant? What are the
conditions for this definition? What are the effecf such labeling on the individual? More

importantly, who has the power to define this?

80n the topic, see, Park (1967).

1 In Brazil, an interesting piece on the Chicago®tiwas written by Freitas (2002). On the Straieotty, see White, Haines and Asquith
(2012).

20 0n the theories that preceded the Labeling Appirosee Baratta (2002).

21 Andrade (2003b, p. 40-41) explains: "Modeled bybglic interactionism and ethnomethodology as exqtiary scheme of human conduct
(social constructivism), the labeling parts on tleacepts of "deviated conduct" and "social reattemterms reciprocally interdependent, to
formulate its central thesis: that the diversiod arime are not an intrinsic quality of the condactan entity ontologically pre-established of
social and criminal reaction, but a quality (laba$signed to certain individuals through complescpsses social interaction, ie, formal and
informal processes of definition and selection.”
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To address these questions, the Labeling Approalcbedtes an alternative theoretical
critique with the main focus on questioning podesaformulated based on the Ideology of
Social Defense. It is stated that focusing on thdysof variables linked to the power to define
what behaviors should be criminalized, as well les variables that indicate who should be
criminalized, is a much more viable explanationtfoe criminal phenomenon than the theories
of anthropological, psychological or biological maf?.

In this context, for those who defend the Labelkgproach, crime is not an ontological
reality, that is, individuals are not born with ee@isposition to commit crimes but are selected
through diverse and complex processes of sociataation, which are molded from legislative
creation of criminal offenses to the activitiesbofdies making up the criminal justice system of
social control, not to mention the stigmatizingwief the society over the phenomefion

From the foregoing, the contribution of the paradigbove is undeniable, becoming a
watershed between Traditional Criminology and €aiti Criminology, however, Labeling
Approach does not investigate the social structarevhich the criminal phenomenon was
discussed. No link between the socio-economic sysiied the power setting was made, a factor
which restricted its scope

The next step in the maturation of ideas that @dskith official positions, self-
determined as scientific, based on naturalistichods of doing science, was to situate the
Labeling Approach perceptions within a society niytantagonistic and, therefore, there was an
approach with the historical materialism of Manasigin.

With the replacement of the bio-psychosocial apgmody the macro-sociological
hypothesis it is emphasized that Criminal Law isrestrument of social control at the service of
classes which hold political and economic powerthsd only certain people of certain social
strata are met by the Penal System. Criminal lawfact, is the main tool for controlling the
miserable masses generated by the capitalist systgonoduction, in which the exacerbated

concentration of income ends up generating excessiwial exclusion.

2 For further deepening on the theme, see Barad@22and Andrade (2003a).

2 For all, see Becker (1971) and Young (2002).

%For a comprehensive understanding of the evolutioariminological thought, consulting, Olmo (1978984), Aniyar Castro (1982, 1983,
1987, 2000).
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However, it is important to stress that this chan§@osition reached by the advance of
critical theories — for the understanding of thembmenon of criminalization reaches a reality
ideologically constructed, with clearly defined poses — does not mean that these theories
believe that harmful behaviors to social life dd axist, it is clear that the critical Criminology,
as usually pointed out by its critics, does notydére existence of negative social behaviors, as
well as the need for their control; does not disptitat rapes, robberies and murders are
extremely harmful behaviors to social harmohy

Finally, the new criminology, Critical Criminologys not proposing an illusory reality,
impalpable, something that has utility only in exedl academic debates, sometimes far removed
from practical applicability of their conclusionbut draws attention to the urgent need of
construction of an alternative criminal polf€yaiming, mostly, to humanize the penal system,
combating selectivity that permeates, as well airsly the focus of the offense that affects the
social outcasts for those committed by political aasonomic elites.

In other words, it is necessary to democratizeptison, make it known and frequented not
only by the miserable classes, but also by socaily economically privileged, being necessary
to re-discuss the fundamentals of Criminal Law.

At this step, met the proposal of brief explanatidrsome of the theoretical frameworks
that represent the evolution of thought in thedfief criminaljus puniendi, it is now possible to
discuss the theories which support the concept déraocratic state and the limits to this as a
way to reach the ultimate desideratum of this odibe, that is, as already said, inquire about
theories that hold more closeness to the realitythef phenomenon, with the mission of

advancing the discussion of justification and leggition of power to punish the state.
3. FORMAL SOCIAL CONTROL IN THE DEMOCRATIC STATE LAW
After drawing the theoretical lines on the geneight to punish, its possibilities, limits,

and especially reasons of existence, it is necgdsareflect on such grounds by taking the

political and economic context which permeates dtate, currently called the democratic and

250n the topic, in short, Christie (2009).
%0n the topic, Ashworth (2009), Ferrajoli (2006).
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governed by law. In other words, it is essentiadlistuss the fundamentalsjos puniendi from

a committed perspective to the democratic ruleanof &nd investigating whether this function of
the state is legitimate or not, whether if the spepresented with the scope to justify and
legitimize this right is consistent or At

To reach this aim, it is important to make a seiaatrangement, in order to avoid
confusion between the spheres of application afirreat terms to be used in the discussion of
this matter. Thus, it will be used the term reasgras an inherent substrate to either justify or
legitimize, in other words, there is no possibilifyjustification or legitimacy of whatever point
discussed without adequate reasoning for that.

The reasoning in the political arena, for exampéek to justify and/or legitimize what is
by them proposed, since reasoning is the motivati@sented to justify certain acts of power
which, if well founded, turn out to grant legitimat¢o those attitudes. So if motivation is
sufficient and the attitudes to be adopted suitetpe- or at least a great part of it — expectation
is, at first, justified/legitimized for that whiclwas proposed, considering that it was accepted or
comprehended.

This is the path to be followed by Criminal Lawdonfer legitimacy to the monopoly of
state power to punish, in other words, the issuegifimacy of Criminal Law involves the social
acceptance that the norm will have and its justifan is done through the ends proseciited
Therefore, the ends must justify the use of legitenmeans of legal violence by the state. It
comes to the critical point of the whole discussatwout means and ends of the right to punish —
problems of justification and legitimation — whiphesents itself as the most difficult problem to
be faced by the doctrine, since such categoriesipmdixed.

The solution of this problem does not seem so cergt is understood that the question
of Criminal Law justification should take place &sively within the purposes for which it
proposes social control — solely to social disopl- and the question of legitimacy only in the
sphere of the means employed to achieve such kaskng each of these spheres its own

reasoning.

270n the topic, see Guimaraes (2010).
28 On the historiography of legitimacy of punishmegit,Rivera Beiras (2003), Garland (1999).
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Better explaining, justifying the existence of f@imand social control, consequently the
Criminal Law and the Criminal Justice System islearc need of all societies to discipline its
interpersonal relatiofi$— nowadays, with the trend of criminalization bétlegal entity such
relationships are no longer seen as intersubjeciviethe other hand, so that such discipline is
exercised, it is necessary to seek means for anogiethis purpose immanent to the very
existence of the state.

It follows from the foregoing that the whole isstegards the legitimacy of criminal law,
not in the realm of ends pursued by this — onlysfacial control — but in the context of drafting
the criminal la¥’, and by consequence, the methods used to reash theposes, namely:
positivization of criminal procedure, the charaidation of behavior, the application of penalties
and the proposed ends of it — to intimidate, tdfirea the value of the standard, neutralize
and/or re-socialize the offender.

As inference than what has been developed, it eafofmulated the understanding that
nowadays Criminal Law is presented as essentidldaxistence of organized societies, hence
justified its existence, however, it faces serigueblems regarding the legitimacy within its
sphere of preparation and action in the realm asif@lity of social control, given the
indisputable characteristics that permeate the wbfRenal System — selectivity, stigmatization,
symbolic character, invulnerability of economic gualitical elites, segmentation of interests in
legislative drafting, among other issues.

Despite the undeniable existence of such issuescontext that takes as its starting point
the legitimacy of social contract, on the groundsxistence of a democratic state of law, it

should be sought the correction of such problemdetstanding from the first time that both the

2% According to Mufioz Conde (2005, p. 8, 11), “Toulate the coexistence among men, it is establibiveting rules that must be respected by
people as members of the community. The observahtigese standards is a prerequisite for livingaciety. The law and the state are not,
therefore, more than a reflection or superstruotfir particular social order incapable, by its&fregulate the coexistence of an organized and
peaceful. To the extent that social order is séfficsent, we cannot prescind from the law and stege."

3° The German doctrine, realizing the problem thaitsraround the legitimacy of criminal law, has madrenuous efforts for the development
of theories that enable progress in solving thibfem. Currently, it is proposed, from the Commatian Theories of Habermas and Luhmann's
Systems, a review of the concept of legal goodthir words of Mussig (2001, p.14-15, free transigtidThe change sought subsequently
attempts to sketch the outlines of an Institutioftagory of Law, a theory which is based on the pextve of the Theory of Society, and that
especially, could also form the basis for furtheftecction around the model of legal protection ofgerty. Well, from the perspective of this
Law Theory, Theory of Good Counsel in its curremfiguration seems hardly tenable: the problermheflegitimacy of criminal law - what is
the social meaning, what is the object of everyiddal criminal type - appears as issue direatlipted to the configuration of society, and not
as a matter concerning certain legal interestami@el Law is the law guarantee while the structafesociety. Therefore, the criteria of
legitimacy and benchmarks should be determined &iaraw perspective. Here proposes to take asegiardf the social function of legitimating
standard behavioral legally-guaranteed, the standserence to the question of legitimacy is, thbwe, identity criteria of self-description of
society."
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reasons and the legitimacy of the right to punishstimtranscend the criteria of legality,
expanding towards the axiological criteria that enfids the existence of a system of democratic
governance.

Thus, given the wide range of the reasoning —¢hatbe used in favor of the dictatorship
of the majority, as well as authoritarian regimesal- the analysis of justification and
legitimization of jus puniendi have as a common thread the ideals of freedom hamadan
equality because of the use of such reasoning fust rof the thinking that formulated and
formulates the doctrine of democracy. To do st inportant to define the scope and variations
of such disputed term, given that often used imi#oum manner by the doctrine, being thus
necessary to define the meaning adopted in thepresrk”.

Yacobucci (2000) argues that the rules and purpaxsethe two basic justification aspects
of political power, so the primary reasoning of lsymwer and its exercise requires adequate
provision between common purposes desired by goeietl the standards established for its
protection. To achieve the common purpose, primardnquility, security and peace, may the
state make use of criminal coercion, provided tlegts not admit random or contingent decisions
but produces predictability, meeting expectatioith wertainty and security.

Consequently, no factual consideration can ovedapsiderations of an axiological
character and should therefore instruct the valu@sthe existence of a democratic state overlap,
including the pressure of public opinion whethee thorrect application of law or its
development.

Ferrajoli (2002) draws attention to the general arathnding that prevails in the legal
environment. He advocates that, what is valid urttenestic law, that is, the right elaborated
according to the rules that govern their produgtisnlegitimate. It is understood that for the
purposes herein pursued this concept becomesitisaffand it is necessary to use the position
taken by the author concerning the external legitimof the right, as the right is legitimate

when considered fair, based on moral, politicalorel or natural criterf&.

31%%errajoli (2002, p. 34) makes a warning about égitimacy of criminal justice, adding that "Twerytyars of emergency legislation, criminal
inflation and progressive restriction on the syst&#nguarantees produced the loss of legitimacyriofinal justice, which is only contingently
covered by legitimation addicted and also improfiee, popular consensus in the clash of great iigat&ins. Hence, in particular, the urgent
need to open up, finally - after years of exceptmnflicts and political tensions, institutionaises, misunderstandings in the world of justice -
a period of reform reputable refounding on a ratl@nd the right criminal basis ".

%2Ferrajoli (1997, p. 95), in respect to the validitya criteria of legitimacy of laws explains: "Fipurely formal conception of validity is, in my
view, the result of a simplification, which, in tyrderives from a misunderstanding of the compjexdilegality in State Constitutional Law to
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It can be understood from the foregoing that thgitilmizing binomial guided by the
purposes and goals to be achieved by political palweugh criminal law, as well as its origin,
structure and mode of exercise, is the one thatagsein contemporary doctrine. Thus, the
present writing shall combine understandings merginnto one, which genesis is based upon
the assumption of a non-negotiable respect for Inudignity, there is a legitimate right that has
as an inexorable respect for the person, bringilggity to the status of a sacred dogma,
considering the dignity inherent in every humamberom his birth and accompanying him to
the grave.

Dignity is not earned or lost, neither increases derreases, is like life, begins and only
with it is terminated, making it impossible, in the democratic traditiamy justifications that
can obliterate such understanding in favor of thea control Stat¥.

Thus, there is a legitimate right — within its dieygment and in the application scope —
ruled on the constitutional principles that plate tinherent rights above any negotiation,
emphasizing the values that meet the achievementlighified existenca.

Democracy anguspuniendiare the core of the matter. In the current globahrant how to
be consistent with theories that underlie the righpunish with the possibilities of access to the
democratic promises, which, ultimately, ensure émgoyment of rights inherent to human
dignity?

Criminal Law is justified, as stated, for the pmspurposes to guarantee peace, security
and the possibility of harmonious social life armhstitute an obstacle against arbitrariness and
violence that unfailingly would arise within themmunity if there were state interference in the

form of punitive power, for solving the most sesoronflicts®.

which we refer. The system of rules on the productif standards - generally established in our leggtems, at the constitutional level -
effectively does not consist only of formal rulesampetence or the procedure for creating lawss. §ystem also includes substantive norms,
such as the principle of equality and fundamerggits, which in many ways limit and bind the legtske, prohibiting him or imposing on him
certain content. Therefore a standard - for exangplew that violates the constitutional principfeequality - although formally existing or
current, may be invalid and as such susceptibdaneellation because it contradicts a standardautiely on their production. "

33 According to Rabenhorst (2001, p. 14) "The tergniti, from Latindignitas, designates all that deserves respect, consideratierit or

worth. Although Portuguese allow the use of bothribhun and the adjective dignity worthy to speathifgs (for example when we say that a
house is worthy), dignity is above all a moral gaty that relates to the representation itself wéhé human condition, ie, it is the quality and
value we attach particular to humans dependindnemosition they occupy in the scale of beings.”

341n the opposite sense, refer to the doctrine @ktiminal law of the enemy. For all CancioMelidlaBémez-JaraDiez (2006).

%50n the topic Canotilho (2003), Dias (2001), Andradd Costa Dias (1997).

3 In this line of reasoning, Ferrajoli (2002a, p8R@rgues that "[...] This is other evil most réamt- informal, wild, spontaneous, arbitrary,
punitive but not criminal - that in the absencepehalties, could come from the part of the victimflmm social or institutional forces
sympathetic to him. It is preventing this evil, whiwould be the victim the defendant, or, even wppeople sympathetic to it, which is, |
believe, the second and fundamental objectiveustifying criminal law. | mean that the penaltynist only to prevent crime unrighteous but
also unjust punishments. "Yacobucci (2000, p. 818 translation), for its part, believes that "Tdanflict thus disrupts not only the involved in
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Manifests itself as in the sphere of developmemnt @amplementation of Criminal Law a
clear dialectical relationship — which search falance is perhaps the most important mission of
the State exercising thas puniendi — between the interest in eliminating violence arichinal
interests in decreasing the violence itself, stmatviolence cannot be overlooked, as it is
pointed out by the Critical Criminology, as maireéding ground for the emergence of deviant
behavio?’.

Thus, the democratic rule of law, in order to rmalithe grounds needed to achieve
justification — possibility of harmonious collectivcoexistence by means of the discipline of
interpersonal relations — and legitimacy in thereise of punitive power — law enforcement in
criminal system guided by legality and equality 4stnecessarily have as main objective to
reduce structural violence that presents itsethasnevitable product of the capitalist production
model, elaborate criminal laws that have effectesmnfor the exercise of social control and fight
vehemently all violence that currently pervadeshiibe drafting of criminal law — case by case
emergency, segmented, disorganized, among manyr abgectives discredited — and,
importantly, its implementatigh

At that point, interconnect, clearly, several the®mused in the first item of this exposure:
either GTA (General Theory of Anomie) and the Ch@aSchool, as well as the Critical
Criminology, understand, although under differeamenclature and greater or lesser extent in
the approach, that the main cause for the commitmeharmful or diverted behaviors are the
stress factorS that plague society.

Such stress factors, called by the Chicago Schealrban disorganization and by the
Critical Criminology as structural violence, shoble prioritized in a democratic state. Under the
justification of the right to punish, the attenoatiof factors for the development of social

inclusive policies is an unremovable requirement &hieving this aim, since under the

the problem but according to their level of impaa and transcendence, puts a strain on the sawmeptions of coexistence. Then again, they
are the two reasons for an instance supra-indiVidin® is interested and takes the issue of confliet is realized in discord, disorder or
aggression. On one hand the allocation of somécpkat good or socially relevant or standards basethem, the other to break the regulatory
framework required by cohabitationand that incluttesneed to reaffirm its importance and preveiviape response which is subject primarily
to instances of emotional and affected an infinitdence.

¥’See Silva Sanchez (1992).

%80n the topic, Guimaraes and Rego (2009).

3% According to Agnew (2009, p. 171-172, free trafisty: Factors of tension are, by definition, distive events and conditions. Not
surprisingly, therefore, experiencing stress factmuses people bad feelings. That is, stress$antatribute to one or more negative emotions
such as anger, frustration, depression, hopelessié®se negative emotions create in the individbel need for corrective measures.
Individuals feel shaken and want to do somethirguali. As indicated earlier, the crime is oneluf tvays to deal with stressors.
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legitimacy, the formal social control should be reiged taking into account the existence of
these stress factors as a way to mitigate the whegplication of criminal laf.

In short, the securing of peace, security and tbesipility of harmonious social
coexistence conditions would be necessary to yustg existence, but not enough to justify the
application of criminal law.

These objectives were already proposed by the AbsbState and what existed then was
a terror Criminal Law, that is, despite the purosentinue to be, in a final analysis, the same,
the means being configured as legitimate, mustssacdy be far less grotesque — torture, cruel
judgments of exception, uneven application of the,lamong other atrocities — which were
usually practiced at that time, and unfortunatelyen today. Therefore, only the sphere is not
justifying enough, since the ends cannot justifg timeans; it is fundamental, as to the
construction of suitable means, for achieving legite purposes justified in advance.

Thus, in a final analysis, which justifies the ¢sige of the State and, as a consequence,
the ends pursued by the Criminal Law is the ongaimigstruction of a system of social control
that ensures the enjoyment of democratic freedoasely the possibility of living together for
the discipline of intersubjective relations. Theamg for achieving this end will say if it is
legitimate or not to exercise such social conitakill say exactly if the way applied through the
punishment is inconsistent with the underlying gipfes of a democratic state.

Thus, underlined what is the right to punish of sate, made the necessary approaches
between it and the Democratic State and Law anadgbiéian unremovable presupposition that
only those who can ensure consistent criminal letjy® drafting and fair application, safe and
equalitarian jus puniendi concreteness is democratic, through a rational odeaphic
compositior* it will be developed in the last topic, the guidek for a theoretical approach

between the right to punish and democracy.

4. DEMOCRACY AND JUSPUNIENDI: A NECESSARY APPROACH

490n the theory of culpability shared between tiferafer and the state agent, cf. Guimaraes (2009).
“Term coined by Gramsci.
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Regardless of the understanding of the sociologiedries which claim that the state and
the social control belong to differéftintellectual traditions located as historical cepis in
different historical situations, as well as thatmderacy as a form government presents
paradoxes and difficulties that are inherent tonggure — one of the major problems of
democracy would be the manipulation of the massdavior of targeted interest of maintenance
and/or extent of power — ratifying, as a startimgnp for final reflection in this work, the
hypothesis that is under the rule of DemocratiteStd Law that gives the unique ambience to
the exercise of formal social control suited thendeds inherent to the dignity of the human
person.

The choice is neither random nor capricious sihedmportant distinctions which society,
throughout history, makes of good and evil, jusaoe injustice, right and wrong, connected to
issues of selecting the best political system,|éiggtimacy of sovereign power, the boundaries
between public and private, can and should tak&icestances. It is understood, that there
should be a starting point to serve as a referrdde construction of any theory in the political
sphere and the point of departure must be prowigetdkep critical reflection on the thinking that
shaped and still shapes the grounds of existenteahodern state.

It is undisputed that since Machiavé&lliand his understanding of the character of a
sovereign power that would provide security andtgmtion from political and non-religious
relations through Hobb&sand his perception of the need to build a socideoon rational
bases anchored in the free will of men — which ddtdnsform them from individuals belonging
to a state of nature, where everything was alloaed anarchy reigned, in legal subjects with
rights and obligations — the entire political thbtignas been built with the reference in the
concepts abovementioned about what is right or gorbelonging to common perceptions which
have survived throughout the times — some callrabtaw — as well as on the premise of the
existence of a necessary being that disciplinetegoc¢hat is, the state .

Importantly, the structuring of this thought ocagrand still occurs since LocRenimself,

taken as disciple of Hobbes, eventually curb thegre of Leviathan, limiting state action just to

420n the subject, Melossi (1992)
4*See Machiavelli (1979).

4See Hobbes (2006).

“See Locke (1994).
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realize the importance of the recognition of humights in relation to the subjects with the state
entity, through the co-social pact.

Since the 18 century a thought that justifies the existencehef modern state has been
continuously shaped — be it capitalist, socialistmmunist or otherwise less widespread — as
well as theories that legitimize its actions witkie social control, and is this source that should
foment the current discussions on the t&bic

Notwithstanding the foregoing, it is accepted asiog all the criticisms that are made for
today's use of criminal law, including more intenas formulated by the theories of conflict,
especially the symbolic character, selective amginsttizing which pervades the application of
state jus puniendi and the absolute ineffectiveness in enforcing esergs, especially the
deprivation of libert§’. On the other hand, it is necessary to move faiwfinding solutions
within what is feasible and, unfortunately, it istrbelieved to be feasible in the current social,
political and economic order that permeates theldvior general and the Brazilian state, in a
more particularized way, the adoption of abolitaisitheorie®, for example.

As from this aim, therefore, the first point to faeed lies in theoretical ideas and go
through the discussion of the purposes assignepetalties. It is necessary to rescue the
coherence of the speech that aims to legitimize ithgosition of penalties in the social
environment.

Assuming that the state is composed of variousdsogith the most different purposes, all
linked to the public policy of human developmenicls as the National Health System, the
public schools, the National Social Security Ingdt— INSS, in Portuguese -, among many
others, it is necessary to understand that eachesggs geared toward a specific purpose.

In this sense, it will not be in the Social Seguervice that people will seek for medical
attention and an individual will not go to publich®ols in order to apply for retirement, for
example. What is inferred from this argument isdkiéculty to understand the reasons why the
doctrine indicate how formal social control purppsemething that, at least in a logical order, is

not in the exercise of its authority.

“mportant to emphasize the importance of Marx (}98@he context of social control.
470On the subject, Guimardes and Rego (2009).
“®See Hulsman (1989).
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In short, the aim of formal social control throutie implementation of policies on crime
and public security — development and applicatibarioninal law, as well as other activities that
aim to keep the minimum possibilities of sociad i should direct its logic to the sole discipline
of society, maintaining the possibilities of coéeixe between the several groups and interests
that comprise interpersonal relationships in th@a@nvironment.

Accordingly, issues of education, rehabilitationneutralization of offenders, intimidation
or reaffirmation of the value of the norm for sd@ators, satisfaction for the victim and/or their
families are not able to justify the applicationp#nalties considering that all these factors are
outside the domain of society discipline by meahdoomal social control. The effects of
imprisonment may be desired and, in punctual sanat concretized as possible consequences,
but not as legitimating factors, because even &tam theories there is a clear inconsistency
between the semantics terms, since it is not plessi reconcile the punishment, which is
something that carries a bad education or (re)adimation, which is something that represents
something positive.

The application of the penalty is justified, anchaanly be justified by the purpose of
which the formal social control was designed arghted: only the discipline of the citizens as a
precondition for the existence of society itseljamized through the protection and maintenance
of the legal order. Thus, education is the respilityi of the public school system, health is
under the responsibility of public hospitals anaiabsecurity guaranteed by Social Security
Institute while the protection against acts thagéiten the very existence of organized society is
the responsibility of the Formal System of Sociah@ol or Penal System.

From these pleas, there is no way to attack the aispenalties for not educating,
intimidating, for neutralizing the offender onlyrgally, for not being certified to reaffirm the
value of the standard, or that the victim and/anifa did not feel compensated with the
application of the criminal reprimand. The measgriactor to the legitimacy of penalties will
happen in the scope of public safety: if the appion of penalties is reaching the purpose of
disciplining society.

In this sense, the neo-retribucionist speech semmsistent by appropriating Durkheim’s

category of "collective consciousness" it seesapplication of penalties the satisfaction and
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consolidation of collective feelings related to theues that should govern society, namely:
ethical awareness, justice, abidance to the lathoaity of the state and security of &

Far from being assigned the satisfaction of ematioreeds of punishment to the penalty
or, in other words, social needs of revenge, n&@dreionism understand that the effective
application of the penalty removes the effectshaf disruption of the intrapsychic collective
balance, the social alarm caused by criminal offetise penalty functions as an agent of re-
integrative fundamental social values of commoae fifat have been troubled by crime, that is,
what legitimizes the application of penalties is thstrument functioning as a maintainer of law
and the social order.

As logical understanding, it can be stated thatrnée-retribucionism finds its origins in
Hegel, which at the beginning of the™&entury advocated the idea that "the punishmetteis
negation of the negation of the right", that ig tiime is the negation of the law, the penalty to
be applied to deny the crime and therefore reaffithe law’. Thus, it is clear that since Hegel,
sentencing consolidates and strengthens the ddlegtn@ sense of justice and, inexorably, the
feelings of respect and fidelity to the law andte established order.

Moreover, it is important to point out that onlytime context of retribucionists theories the
idea of proportionality in the application of thenalty due to the guilt of the offender agent
finds shelter, since that in the sphere of retrdsuho reason of state — whether criminal policy
or public security — authorizes the imposition efitences outside the narrow field of proportion
between the evil committed and the punishment iragds

Notwithstanding, it is important to recognize thestnate criticism which is made to the
neo-retribucionist positioning on the question lué hature and content of the legal order to be
protected by the criminal law. This criticism makgs the second problem to be faced in this
text, given that it has been surpassed the levigleals, the theoretical-abstract, it is necesgary t
face the reality of things.

“*For all Morselli (1997).0n the prospects of rettibismo, Tonry (2011a).

%0 See Hegel (1997). The current theory of positigregal prevention, assigned to the functionaliseats of criminal law, is nothing more than
the application of the canons of retribucionistsieo-retribucionists to the systemic foundationthefstate, not representing, therefore, nothing
new.

5L All other criminal theories that purport to jugtithe application of penalties, except better judginultimately end up privileging the scope of
criminal policy proposals without major concernssafeguarding one of the foundations of the ba&ltéminal Law which is theatio between
the degree of harmfulness criminal practice andt&am of the same, ie, there is no inherent lirtotsheories neutralizing and intimidating. It is
no harm to remember the warnings of Kant (198%)wteom "man cannot be half for any purpose, sinae im an end in itself."
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In a more concrete and practical thought, this séqaroblem is related to poor drafting
and implementation of the Criminal Law, which idleeted in the high impunity rates — in
white-collar crimes is greater than the crimes catteish by the economically disadvantaged
classes, however, it is high in both spheres héntargeted preparation of the law in defense of
certain interests in police brutality, the indiece prosecutors and the judiciary towards the
selected by the system for the effective enforcéragariminal law — formularization of justice:
all the procedure documents are already readynfionadiate application, it is only a matter of
changing the name of the defendant and, if necgssaljusting the report — the ruthless
application of deprivation of liberty, among marth@r ailments.

It is advocated that idea that the mishaps arisiom the structures of power and its
exercise can only be addressed and solved in phisrs itself, that is, problems related to poor
exercise of the self-proclaimed democratic govemmeshould be corrected during the
development of democracy.

Common problems to politically organized sociesesh as class privileges, inequalities
of opportunity, social injustice, among othersfaiifr or not to the social context in which they
operate, is a problem regards the realization efidieals of democracy and not a problem that
can attain the grounds of legitimacy of social colntas the misuse of resources available for
social discipline cannot invalidate the theoretfoaindations which reinforce the need of it.

The logical consequence of this position is to ddféhe popular struggle for the
realization of a rational demographic compositiomhich involves the enhancement of
citizenship as a category that is explained bypiigical inclusion of members of society, that
is, the responsible choice of political represewnest and collection of these representatives as
pertains to platforms outlined in campaitfrend party programs.

The Democratic States should excel at active sowmaitrol, which means fostering
behaviors more than prohibiting them, one of thgomeharacteristic of public policies for social
inclusion. In states where the structural violemeevails, the main characteristic of social
control is the absolute reactivity, namely, to pb@thbehaviors that are a necessary consequence

of this type of management, ultimately, to crimiralpoverty.

2See Andrade (1993).
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Good choices in the context of political represtatawill lead, in medium term, to a
configuration of formal social control with refe@nto the understanding that the decisions on
the general outlines of criminal policy should b&en before specific combating of a particular
type of crime, that is, the basis of the criminaligy must be the principle that guide the
democratic state, in an inflexible manner, and jgées in combating maladaptive behaviors
has to be the agenda of discussion about the lagstoraddress theth

This is the starting point for the implementatidrcominal microsystents, which means
that the criminal practices have their specifisiteend from it should be built a program of
specific criminal policy, having as reference thegest individual rights and guarantees set out
in the Federal Constitution.

Thus, in a substantial democratic regime, crimipalicies to be developed must
necessarily be configured as instruments of inetussocial transformation and not, as is
currently the case in Brazil, as an instrumentggrassion, oppression and stigmatization of the
poor, which aims to maintain tistatus quo, in other words, democracy is not consistent with
Criminal Law working as guarantor of privileges asfdelding of political and economic elites.

In short, it is not by relinquishing the formal gdccontrol or trying to delegitimize the
state actior? and the application of criminal law that the peshk of structural violence will be
resolved. All issues related to politics will oridg solved in the very context of it, which means:
it is necessary to move forward in the orbit of lempenting a substantive democracy, in which,
in an ideal context, all members of the social body make responsible choices, rationally. It is
imperative that the members of society learn totrobrthe power provided to their legal
representatives.

Finally, it is understood from such beliefs thatrenal law will be applied gradually in a
less selective manner since that with the developmidemocracy there will necessarily be an
opening for the punishment of offenses which tleeagainst the order, which are essentially
the offenses committed in the exercise of politind economics, and selectivity will sound like

something incompatible with these new times.

30n the topic, see, RipollésDiez (2012).

54 Criminal microsystems instruments would be différsince the criminal behavior would be addressedspecific way, from its peculiarities,
ie a specific criminal policy for traffic offensesne for domestic violence, one for offenses agamsand economics, and so on, with the main
objective to balance the demands collective anivithaal rights, but mainly combat criminal seledtyv

% Studies on the legitimacy of the criminal law froew perspectives of the legal interpretation aafolind in Mussig (2001).
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