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THE LAW OF WAR IN FRANCISCO SUAREZ: THE CIVILIZING
PROJECT OF SPANISH SCHOLASTICISM

Paulo Emilio Vauthier Borges de Macedd

ABSTRACT

This paper analyzes the law of war in Francisca&udt is not an explanation about a branch
of International Law, rather it seeks to investegtte origin of International Law under a very
specific point of view. It aims to reproduce théeimtion of one of the most important authors
of the Spanish Scholasticism: that of saving aneatcChristian tradition from its destruction.
Though Christian in origin, the doctrine of justms one of the largest efforts of mankind as a
whole to limit the violence of war, even before thestence of that which we call International
Law. To maintain the validity of the propositiontbe theory of just war — and minimize the
effects of war —, Suarez had to change its foundatifrom religious doctrine it became a legal
one.

RESUMO

O presente texto analisa o direito da guerra emciseo Suarez. Menos uma explanacéo sobre
um ramo do direito internacional, neste traballusch investigar-se a origem deste direito, sob
uma Otica bastante particular. Trata-se de reagingtrintento de um dos maiores expositores
da Escolastica Espanhola para salvar uma tradigéid enuito antiga da sua destruicdo. A
doutrina da guerra justa, embora de origem cresitesponde a um dos maiores esfor¢cos da
humanidade como um todo para limitar a violéncigwkerra, mesmo antes da existéncia de um
direito internacional. Para manter a validade dapgsicdes da teoria da guerra justa — e
minimizar os efeitos da guerra —, Suarez precidteraalhe o fundamento: de doutrina
religiosa, ela se tornou juridica.

INTRODUCTION

Francisco Suéarez, one of the greatest Spanisheaticowriters of all time, was born in
Granada, on January 5, 1548 and died in LisborGeptember 24, 1617. Proclaimed by the
Church asDoctor Eximius et Piushe was one of the founders of International Lale

American internationalist James Brown Scott, ineadearing analogy, considered Francisco

U Professor of International Law at Universidade Ektado do Rio de Janeiro, author of the followingkso Guerra e
Cooperacgdo Internaciona)] Hugo Grocio e o Direito: o jurista da guerra e da pz and O nascimento do direito
internacional. E-mail: borgesmacedo@hotmail.com. This work msaalified version of excerpts from my doctorate thes
This article was translated yna Beatriz Miranda Fernandes and Morgan Paul Faake autorized for publication by the
author in 10/12/2012. Version in portuguese reakinel6/10/2012
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de Vitdria to be the founder, Francisco Suérezpthitosopher and Hugo Grotius the organizer
of International Law.

However, according to Pierre Mesnard — authormoingportant work on the history of
political philosophy —, “we [political philosophé@rsere often unjust to SuareZ."Thethought
of Francisco Suérez had an overarching influenc€atholic and Protestant Theology, even
though he was relegated by philosophers and juriéits major juridical-political work, De
Legibus ac Deo Legislatoreserved as a mere dust-collector in libraries. dé¢isond greatest
text in this areaDefensio Fidej was even prohibited in France and was burnechglaad for
the controversy it caused. This should be a cledicationof the markof the ideas that the
writer defended. Nonetheless|ceng periodof time had passed before the books of Francisco
Suarez were allowed access to the Academia of lnaWPailosophy.

It was only in the second half of the nineteerghtary, when it came to light that Hugo
Grotius was not the sole father of Internationalv|_that Suérez’s legal and political texts were
reborn. It then became clear that Suarez was noglynanimportanttheologian — one of the
greatest of the so-called “Golden Century” in Spaimd the most important of the Second
Scholasticisn+, but also laid out fairly moderegal and political theories such as the social
contract, the popular origin of power and the daetrof tyrannicide. Furthermore, the writer
presented a notion of natural rights that were stdflito historic changes, which spatkd
Suarezian natural law from one of the most poirgeticisms that positivism levied against
modern natural law. The author’s thoughts wererggiral that he developed a sophisticated,
original conception ojus gentiunthat went far beyond the universe of Roman culitrghich
most works on the themeerestill steeped.

Any internationalist today would ks termsto recognize the focus ofs studies in the
texts written by Suarez. Unadvised, he would oimig tomments on Saint Thomas Aquinas’
Summa Theologica and would not find International Law in the wngis of any early
seventeenth-century author. Authors of this timeogewere concerned with themes that differ
greatly from those in the summaries of contempot@xtbooks. They battled with the Doctrine

of Just War — the medieval law of war — of whjahk gentiunrepresents a single source.

! Cf. SCOTT, J. BThe Catholic Conception of International Law. Washington D.C.: Georgetown University
Press, 1934. pp. 183-184. Luciana Lavbur

2“On a souvent été injuste pour Suatg®MESNARD, Pierre.L’Essor de la Philosophie Politique au XVle
Siecle 3. ed. Paris: J. Vrin, 1977. p. 40).

¥ See BORGES DE MACEDO, Paulo Emili@ nascimento do direito internacional Sdo Leopoldo:
UNISINOS, 2009.
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Suéarez, however, is worthy of note precisely fa $ystematic comments on Saint
Thomas Aquinas. The study of wiar Aquinashappens on a different treaty than the study of
Justice (which is also different from that of Law):the Treaty of Charity. Thus, Suarez had
the opportunity to address the Law of Nations in tlistinct moments of his life and from two
distinct angles: when he wrote his comments onitshand, later, inDe Legibus (Suarez
unified the Treaties of Justice and of Law). Thistfphase of Suarezian thought concerning the
Law of Nations began when he was an instructdh@aRomanSchool(1580-1585). Despite
this precocious contact, the study of war corredpon quite paradoxically — to both the
intellectual youth of Suarez and his maturity. Thajority of the work was created and written
in 1584, but was reviewed and only saw publicatiod621. This time lapse ensured that the
message of the work was not dissonant with th#tteflreaty of Law.

Therefore, thejus gentiumlaid out by the author in his study of war is reot
incomplete, preliminary version of his final thowgBven so, the purpose of Suarez’s Treaty of
Charity was different from that of the Treaty ofwLand, in this, the Law of Nations also plays
a very distinct role. Even before the existencevbét we today call International Law, jurists
and priests sought to minimize the effects of Wanit its reach and establish requirements for
its legitimacy. This body of ideas was universaé do its foundation: Christianity, which was
accepted as the “Truth” by all European peoplese Protestant Reformation, however,
drastically altered this framework, producing diffiet versions of Christianity. As a result,
Catholic theology (including political and legakthiogy) ceased to be universal.

This was then Suarez’s challenge: to prevent tleegpts of just war from becoming
lost in themidst of this relativism.The jurist from Coimbra was a thinker dfie Second
Spanish Scholasticism; thegnificant problems in his life were no longer those faced by
Francisco de Vitoria (the Age of Discovery, the N@vorld and the rights of the Indians).
Suarez was faced with the Reformation; he was thst immportant theologian of the Counter-
Reformation. When King James | called for one moaéh of allegiance in England (which
would drive off the Pope’s power, even in spirituabttery and began to delve into
controversy with Cardenal Bellarmine, Rome soughtto Suarez to elevate the discussion and
write a scientific tome of more than eight hundmabes, theDefensio Fidei Catholicae
adversus anglicanae sectae errores

If the truths of faith were no longer common grduwhat would stop relativism from

destroying the Law of War?

THE QUESTIONINHERITED BY SUAREZ
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The Just War doctrine is the middiath between complete repudiation of war, often
seen among idealists, and unconditional acceptahogolence for the glory of the State,
according to certain conceptions of political rej as if kings and authorities were not subject
to morality and the laws of nature. The supportérdust War recognize that war is an evil, but
that there are worse evils: the murder of lovedsaral the profaning of cemeteries and sacred
places at the hands of invading soldiers. Thisugigersal tradition, having been developed by
Christian theologians and canonists, but alsolagtg.

Most historians credit the origins of this docrito jus fetialeof the Romancollegia
fetiales Thiscorpus jurisexisted from the days of the kings until the enthef Republican era.
Fetialeswere priests, brought together in a form of corpora(collegia) and charged with a
series of obligations, partly religious and paityal (jus sacrum. Among their many duties,
they were charged with certain activities at thgitseing of a war. It has come to light that two
procedural conditions were indispensable: an @fffiabtification to the opponent, insisting on
reparations of grievances (damage or offense =maffeby Rome, with a due time for a
response, followed by a formal declaration of widre formal declaration of war took place at
a fairly elaborate religious ceremony, marked kg ricitation — in an adequately grand tone of
voice — of certain legal formulas, ending with theowing of a blood-covered spear into the
boarderof the enemy’s territory. Rome could not go to watheut prior, explicit approval
from the fetiales as the gods only favoreldellum iustum et piumEven so, given their
subordinate position to political heads, they alsvapught a justification for hostilities (i.e.
violation of a treaty or the immunity of ambassaglanfraction of territorial rights or offenses
against allied State$).

The influence of Fetial Law on the Doctrine of tJM#ar, however, has come to be so
elusive that it is difficult to establish a corraten. Later developments of the doctrine during
the Medieval Ages share very little with its Ronaigins. The Medieval Law of War lacked
formalism and even subservience to political autiest The only idea to survive from the
Roman law of war was the ability to preach theipasor injustice of certain armed conflicts.
War was no longer seen as a natural fateful evmrntentered the domain of morally relevant

action.

4 Cf. FUSINATO, G. Le droit international de la Régtigue RomaineRDILC —Revue de droit international et
de |égislation comparéepp. 273 e ss., 1885.
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Within the Medieval Law of War, other authdrsave identified influences of the
Hebrews of the Old Testament and unquestionablenaata of Hellenic influence.
Nonetheless, there is something of a consensusthisatdoctrine is specifically Christian,
beginning with Saint Augustine (354-430). Priorlileinces are — as they should be — given
their due recognition, but have a merely incidertédct on the main issue of this tradition: the
legality of a war.

From the merely procedural questionsfottiquity, the Doctrine of Just War began to
develop a substantive connotation during the enrtlexlieval era. War and all resulting
violence or destruction are a fairly serious mgeedblem for Christianity; in addition to
Christians’ constant conflicts with non-Christiaasd, to some extent, other Christians, the
sacred texts could lead to an error. On one hahdsiCtaught peace and “turning the other
cheek” to one’s enemies, which could be interpretedadical pacifism that rejects any form of
warfare, even defensive war; on the other hand, @eeals Himself as the “Lord of the
Armies,” which could lend legitimacy to any holy wa

Nonetheless, to Christianity, war is not an aviand of itself. According to the Spanish
maestrosthe evils that occur during war are accidentahature, and greater inconveniences
could come to pass if war was not permiftétlirthermore, there is no Council that definitively
prohibited Christians from participating in a wdrere were, withoutiny doubt, certain
restrictions: the Council of Nicaea prohibited canishortly after baptism; in Isaiah, it is
forbidden to kill or die on a holy mountain — amg, extension, at holy places. The explication
of this concept resulted from the fact that war wasin opposition to peace, but in opposition
to evil peace; a peace that reigns to the detriroémastice and law. There is a substantial
difference between the concepts of peace and tilggqlihe latter is paralysis, while peace is
harmony. Harmony assumes balance: the balancetafgu Therefore, “true” peace is based on
Law.

The Just war is an eminently Christian traditias,it was developed and reviewed by
European Christian authors. After its origin withirf8 Augustine, it was taken up once again
by other Fathers of the Church, including Saintidse of Seville and Pope Nicholas I. This
period was followed by a hiatus during the High M&lAges, with the Just War falling to the
wayside. It was only after the consolidation ofsieeinDecreto Gratiano, in the middle of the
twelfth century, that this subject once again gaitiee interest of thinkers. Writings on war

> Cf. VANDERPOL, Alfred.La Doctrine Scolastique du Droit de Guerre Paris: Pédone, 1919. pp. 160-170.
® Cf. SUAREZ, R. P. FranciscDpera Omnia. Editio Nova Parisiis: Ludovicum Vivés1858. TomusXIl. De
Fide, Spe et Charitate Tratactus de CharitateDisputatioXIll. De Bellg 1, 2. Henceforth known a3B.
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became quite popular in the Low Middle Ages. Casisnand theologians began to examine
these theses until they came to acquire the cldesimula characterized by Saint Thomas
Aquinas. As a result of Aquinian interest, the J&r became a required reference for all
Scholars. It was for this very reason that Alfrecinderpol prefers the denomination
“Scholastic Doctrine of the Law of Waf.”

The Church, as an institution, never acceptedrtasis of extreme pacifism. Christians
never ceased to thicken the ranks of legions, e before the Edicts of Rome and Milan. It
is the extensive presence of Christianity in thayathat became the main cause for the last
persecutions by the Romans. And, as it had to lhe,army was the birthplace for the
movement that would culminate in the Edicts of tahee of Constantine and Licinius of 313,
which did not consider military service a sin. Néhy service was considered compatible with
Christianity to such an extent that one of the Eettof The Church, Saint Athanasius, came to
preach that it is permitted, or even glorious, it@@ne’s life in a just waf.

It occurs that the first writings on just war weaetually concerned with war as a
secondary question. The first problem of the Fathafrthe Church was not war, but the
legitimacy of a public function — military servieein the face of Christian morality. Thus, the
affirmations of Saint Augustine are a delayed nmestdtion of this concern. In the celebrated
excerpt fromContra Faustum manichaeum in which he defends Moses’ campaign against
the attacks of Faustus of Mileve, war was not thetral question, but rather, the text focused

on the unconditional obedience to incomprehenstbleowever just —, divine orders: “one

" Cf. VANDERPOL, Alfred.Op. Cit, p. 285. Authors of this tradition, in addition &aint Augustine, include
Saint Isidore of Seville (560-636), Pope Nicholawith his letter to the Bulgarians, Bishop Rufimthe De bono
pacis (1056) treaty, Yves de Chartres (1040-1116) anéladbo (1079-1142). In the middle of the twelfth
century, a decree was issued by the monk Jean atea@GrThey were then followed by Saint Thomas, Rayd

de Penyafort (1180-1275), Innocent IV (1243-125#)stiensis (Henri de Suse: beginning of thirteerghtury -
1271), Alexandre de Halés (1170-1245), Henri de dGélveginning of thirteenth century -1293) and Saint
Bonaventure (1221-1274). In the fourteenth aneédifith centuries, a number of works are written witbs that
seem to invoke war: Jodo de Legnano (beginningooftéenth century -1383) Be Bello (1360), Henri de
Gorychum —De Bello Justo(1420), Saint Antonius of Florence (1389-1459)pdnse Tostate (1400-1455),
Martin de Lodi -De Bello(fifteenth century), Gabriel Biel (1425-1495), 8sire Prierias (1456-1523), Thomas de
Vio (Cajetan: 1468-1534), Guilherme Mathiadibellus de Bello lustitia Iniustitiave (1533), Josse Clichthove
(1472-1543). In sequence, the Age of Discoverytéedew names, such as Francisco de Vitoria, Fren@siarez
and Balthasar de AyalaBe Jure et Officiis Bellicis et Disciplina Militari (1582). This period includes lesser
names: A. Guerrero Fratactus de Bello Justo et Injusto(1543), Diego de Covarruvias (1512-1577), Domingos
de Soto (1494-1560), F. Martini Be Bello et Duello(1589), Gabriel Vasquez (1551-1604), Domingos Rafie
(1528-1604), Roberto Berlarmino (1542-1621), Ledoatessius (1554-1623), Gregério de Valencia (1561-
1603), Luis de Molina (1536-1600), P. BellDe re Militari et Bello (1558), Alberico Gentili -De Jure Belli
(1598) and Hugo Grotius himself3e Jure Belli ac Pacig1625).

8 Cf. NYS, ErnestLes Origines du Droit International. Bruxelles, Paris: Alfred Castaigne, Thorin e$,fil894.

p. 45.
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should not find it strange or horrifying that Moseent to war, as he did not do so out of
cruelty, but out of obedience and respect for @ivinders.®

In De civitate Dej war becomes the focal point for criticism, as/és one of the main
instruments of Roman imperialism. Saint Augustirsediwar as a warhorse in the greater
struggle against the false values of Virgil: thkigbry greatness of Rome was rooted in
superbia not pietas The poet’s celebrated verse can be found in teéape of the same
book® In fact, Augustine’s criticism was not of war, libe entire system of pagan morals. It
is throughpax and the correlating notion ofdo naturalisthat theunity of its conception was
established. Just as in its Theodicy, which redwasto the lack of good, without its own
consistency, war is merely the inverse of the pasitoncepts opax andordo. Human nature
is free to submit tardo, via pietas or to opposerdo throughsuperbia Pietasleads topax
ordinata in harmony withordo naturalis superbialeads topax perversathe peace of the
diabolic city. Tobecomejust, war must raze this type of peace and builgetberone more
adequate tordo naturalis in correspondence with divine wif.

In reaction to the feudal propensity for combhag Church was ready to take a stance
against war. However, the Church’s hostilibtyvardswar was limited to conflicts between the
faithful. Furthermore, it sought to reduce the emate and destructive power of war. The clergy
was prohibited from spilling blood, while for th@mpanions of William the Conqueror, a
Council imposed a penance of one year for eachopekdled, another forty days for each
person wounded and another three for any desiveotmmd. Even with this, the legitimacy of
war was never questioned; only unjust war was cenei a true punishment from Gd.

Historians tend to consideihe book XVIII of Saint Isidore of Seville’&€timologias a
mandatory reference for the High Middle Ages. Théhar makes a distinction between four
types of war:justum bellum injustum bellum civile bellum and plusquam civile bellum
(between generals united by family ties). “Jusivés that is declared to retake that which has
been subtracted or to repel enemies.” In turn,dsinjs war that has its roots in rage and was
not undertaken for a legitimate reasdn.Within this definition there are, therefore, two

°“(...) nec bella per Moysen gesta miretur aut horreatacet in illis divina secutus imperia non saeviesex

oboediens fuit(...)” (AGOSTINHO. Obras de San Agustin Translation by Pio de Luis. Bilingual edition.
Madrid: BAC, 1993. t. XXXI.Escritos antimaniqueofontra Faustop. 604. Livro XXII. 74).

19 cf. AGOSTINHO.Obras de San Agustin Translation by José Moran. Bilingual edition. MadBAC, 1958.

t. XVI. La Ciudad de Diosp. 62. Book | Praefatia

1 Cf. TRUYOL y SERRA, AntonioEl Derecho y el Estado em San AgustinMadrid: Revista de Derecho
Privado, 1944. pp. 57-70.

12Cf. NYS, ErnestOp. Cit, p. 46.

13 «Justum bellum est quod ex praedicto geritur de sebepetitis aut propulsandorum hostium calisa
“Iniustum bellum est quod de furore, non de legitratéone inititur.” (ISIDORUS HISPALENSIS EPISCOPUS.
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requirements to ensure the legality of a war: dadation and a just cause. This cause may be
to repel an enemy, characterizing a defensive watp retake a stolen good, a type of the
greater injury.

Despite the importance that this definition wouldder acquire — most importantly
because it would be reproduced the Decreto Gratiano —, the Swiss jurist Peter
Haggenmacher points out that this formula was comground inthe Ancientliterature and
was not quite essential to the tradition of JustrWMr. Haggenmacher, in his thesis,
demonstrates that the Bishop of Seville soughake back two phrases uttered by Cicero, not
Saint Augustine’s thoughts on warwhich would have little to no effect in this pedi The
same, however, does not apply to the Augustinidiom® of pax andiustitia, which make up
the cornerstone of political AugustinianismSince the end of the Empire, the Christian
conception of justice grew roots on the Wes,a result of the privileged role a number of
Popes played in the political organization of Fiahkand Germanic monarchies.

It was only in the twelfth century that the Dongi of Just War began to be
consolidated. In Bologna, in 1140, the monk Graziamote the Concordia discordantium
canonum, marking the beginning of classic Canonic Law. Was the focus of a significant
portion of the work, Cause XXIll, and, since thdras been a required theme for future
generations of theologians and canonists. Dhereto Gratiano has proven to be a work of
both Law and Theology, leaving it open to a numbekiinterpretations. The work was a
consolidation of a number of different themes -Hudmg war — in which Graziano brought
together a wide range of references frone Patristic All of the passages traditionally
associated with the Doctrine of Just War can badon the same place. If Haggenmacher is
right — and both Augustine and Isidore had not $eclion just war —, then it is tBeecreethat
began this tradition. The mere fact of codifyingy @hristian thought on war is proof of the
intent to investigate this theme. Quotes were resddvom their original context and became
valid in themselves, as a universal rule. This areeracterized by a more genetititude in the
face ofauctoritates commonamongstthe period: within this manner of thought, onewdto

always seek out general standards, without givitgnaon to the greater scenario in which

Etymologiarum sive Originum Libri XX . ed. W. M. Lindsay. Oxford: Clarendon Press, 194\lll, De bello et
ludis, 1, 2).

4 One should notice the deep similarity to the pésasf Isidore: Hla iniusta bella sunt, quae sunt sine causa
suscepta. Nam extra ulciscendi aut propulsandorostibm causa bellum geri iustum nullum patést) Nullum
bellum iustum habetur, nisi denuntiatum, nisi dicfwnisi de repetitis rebus(CICERON. De la République —
Des Lois Translation by Charles Appuhn. Bilingual editid®aris: Garnier Fréres, 1954. p. 164. Book lIl,.23)
See also HAGGENMACHER, Petd@rotius et la doctrine de la guerre juste Genéve, Paris: Heige, Presses
Universitaires de France, 1983, p. 23.
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they exist.Graziano even unified in to a single item a feweggts from Patristic texts, the
decisions of Councils and Papal decrees: thegoatespond to canoris.

The cause XXIII ofDecreto Gratianois entitledDe re militari et belloand is divided
into eight questions. The first question directhyers, for the first time, the morality of wam
militare sit peccaturd (“is waging war a sin?”). Despite invoking a nienbf precepts of the
Gospel that recommend gentle nature and forbidngeyethe author admits that war may be
legitimate. Some wars turn out to be necessary, thisdnecessity provides an excuse for
violence®®

Even so, necessity is not enough to confer legityrto a war. Graziano borrows from
the Saint Augustine’s book against the Manichaeamsyhich he enumerates all of the
reprehensible components of a conflict: the desirgestroy, the cruelty of revenge, relentless
and violent spirit, savagery in combat, the desirdominate and all similar excesses. The mere
act of going to war is not a sin, but war should lb® undertaken with cruelty and avarice, but
with the purposeof seeking peace. The decree contains two defirgtof just war, the first,
offered by Isidore of Seville and already citedd amother borrowed from Saint Augustine:
“We tend to call just war any war that seeks tdtrign injustice, punish a city or country that
failed to punish an illegal action committed by asfeheir own, or to restore that which was
unjustly taken.*” Therefore, just is a war that seeks peace, thhtsrian injustice and restores a
good that was unjustly taken.

More importantly, when Graziano resurrected thiénden created by the Bishop of
Seville, he introduced a subtle modification. Hedituted the expressiax praedictp which
implies the necessity for a declaration, wéh edicto which assumes the existence of an
authority that orders its forces to wWrThus, in a very inconspicuous manner, he began to
create the notion — that would later be developg&aint Raymond of Penyafort and Saint
Thomas Aquinas — that just war requires the appmiva legitimate authority.

Even thoughtheDecreto Gratiano analyzed wam itself indee¢d Haggenmacher points
out that Graziano’s purpose does not seem to hese &n investigation of the justice in a war.
If cause XXIII is taken as a whole, the greatemibecomes to light as the legitimacy of the
coercive power among Christians, within the domindd faith. War is characterized as one of

the methods of exercising this power. The firseéhquestions that cover war are quite brief,

15 Cf. HAGGENMACHER, PeterOp. Cit, pp. 24-25.

16 Cf. GRATIANUS. Decretorum Codex Venetiis Nicolai Jenson Sallici, 1477. Causa XXIII, 1, 1.

7 «|usta enim bella definiri solent, quae ulciscuninjurias, si gens vel civitas plectenda est quas vindicare
neglexerit quod a suis improbe factum est, vel eeeldquod per injurias ablatum e&st(GRATIANUS.
Decretorum Codex Causa XXIII, II, 1).

18 Cf. NYS, ErnestOp. Cit, p. 100.



Revista da Faculdade de Direito da UERJ, V.2, n.22, jul./dez.2012
Pagina |10

particularly the question that establishes the ephof just war. The two middle questions, for
their size, receive more attention, and are devtdethe vindictive power and its ultimate
consequence, capital punishment inflicted by agudipercive power, therefore, is the central
problem. The first three questions are merely priglary and rule out a fundamental objection;
the two middle questions focus on the subject adhand the sixth and seventh cover the
immediate consequences of repression; while thatleigovers a specific question, the use of
arms by the clergy. This interpretation of causelKds also corroborated by history, as it was
adopted by the major issuers of decrees in thettwetntury, in their comments.

Even so, even if cause XXIII does not include alehdoctrine for just war, given the
particularities of its composition — covering waidacompiling a number of patristic references
on the subject — it does represent one of the mhestkive factors in the emergence thereof.
From Graziano to Saint Thomas Aquinas, the doctohgust war was organically and
continuously developed. If, for the Fathers of @teurch, the theme was merely touched on and
if, in the Decreto Gratiano, it was included as part of a greater theme, amangers,
canonists and those that issued decrees, it gautedomy.

It is important to remark the collection of de@emeated by the Spanish Dominican
Saint Raymond de Penyafort in the first half of theteenth century, on orders from Pope
Gregory IX. In the collection, the author estabdistive requirements for just wapgrsona
res, causa animusandauctoritag, which, later, were condensed by Saint Thomaseguinto
only three. Shortly thereafter, two authors produteir comments on the Gregorian decrees:
Pope Innocent IV, one of the greatest jurists deesucceed Saint Peter, Apparatus in
quingque libros decretalium, and Henry of Segusio, known &ardinalis Hostiensisin
Summa Aurea®

Thus, between 1263 and 1269, Saint Thomas Agumaie hisSumma Teologicaand
provided the classic formulation for the doctrirfgust war. His work influenced theologians,
moralists and, while Saint Thomas was not a juitigtfluenced canonists. His investigation on
war was condensed in question 40 of gerunda secundaef the Treaty of Charity,
summarized in four articles. The first espouseshenproblem of legality of war; the second
questions the legality of the cler¢y wagewar; the third questions the use of stratagems by
combatants and the legality jpfirsuinga battle on holy days. It is, however, the firsicée that
offers the core of his conception. For a war toobee just, three conditions must be met:

19 Cf. HAGGENMACHER, PeterOp. Cit, pp. 26-27.
2 Cf. HAGGENMACHER, PeterOp. Cit, p. 38.
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First, the authority of the sovereign by whose candthe war is to be waged. For it
is not the business of a private individual to dezlwar, because he can seek for
redress of his rights from the tribunal of his sigre(...).

Secondly, a just cause is required, namely thasetheho are attacked, should be
attacked because they deserve it on account of faid...).

Thirdly, it is necessary that the belligerents dtichave a rightful intention, so that
they intend the advancement of good, or the aveieaf evil (...)**

Given the authority that the thought of Saint Tlsnwould acquire over time, these
three conditions came to characterize the scholdettrine of just war.

It is important to note that the interest of layigts also turned to the law of war. At the
end of the thirteenth century, the question wadyaaed by Cino de Pistoia and other French
jurists from the Orleans school. At the beginnirighe following century, the doctrine was
reinforced by the great Medieval jurist BartolusSkxoferrato, who incorporated the theses of
Innocent IV. In 1360, one of Bartolus’ discipleshdnnes de Lignano, wrote the first work to
exclusively cover the law of waifratactus de bello, de represaliis et de duelloLignano
began a traditiomvhich wouldculminate with Gentili and Grotius. This book gaina practical
connotation in its many vulgarizations, includitgpse of Christine de Pisan, William Caxton
and the famous work by Honoré Bonné&tArbre des Batailles, all written in vulgar
languagesSincethen until Grotius, a number of works specificallyitten on the law of war
began to appear, including those of Martin de Lddan Lopes, Pierino Belli, Balthasar Ayala
and Heinrich Bocer. This then led to a progresswesolidation of the body ofhe just war
doctrine?®?

Despite the definitive consolidation of the dawngriof just war in Lignano’s book, he did
nothing more than compile the conclusions of hiedpcessors. He introduced a period of
stagnation in the area, dominated by a fairly iwactasuistry, with the exception of certain
isolated advances — such as those of Lucas de Peri@phael Fulgosa. At the beginning of
the sixteenth century, despite the fact that gémeterest on the subject had only increased, it
did not befall to jurists to develop the law of waut rather to theologians. Haggenmacher
mentions the contributions of Martin Luther and $nai$®, however eccentric they may seem

within the tradition of just war. The main writeos this theme during the period were the

2l “Primo quidem, auctoritas principis, cuius mandatelld est gerendum. Non enim pertinet ad personam
privatam bellum movere: quia potest ius suum incigdsuperioris prosequi(...) Secundo, requiritur causa iusta:
ut scilicet illi qui impugnantur propter aliquam lgam impugnationem mereantuf..) Tertio, requiritur ut sit
intentio bellantium recta: qua scillicet intenditwel ut bonum promoveatur, vel ut malum vitétyAQUINO,
Santo Tomas deSuma Teologica Texto latino de la edicion critica Leonina. Trhatisn by Francisco Barbado
Viejo, O.P. 2. ed. Madrid: Biblioteca de Autoressianos, 1947. 2-2 q. 40 a.l1).

22 Cf. HAGGENMACHER, PeterOp. Cit, pp. 39-40.

2 Cf. HAGGENMACHER, PeterOp. Cit, p. 42.
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Italian Thomas de Vio — vulgarly known as Cajetaand the Spanish Scholastics. Among the
latter, there is not doubt to the outstanding parsiof Francisco Suéarez.

THE PURPOSE OBE BELLO

It is important to note that, while the objectoafr analysis is the “law” of war —jas —,
this study is to be seen within the Treaty of RaithHope and of Charity — particularly, the
final of the three. It may seem strange to a modeader that a book on one of the three
theological virtues contairswork on one of the fields of Law; however, for 8@ this was
nothing but normal; only Charity was able to amérallimits of Justice and Law. Although he
was seeking to evaluate justice in extreme conwlitivar is a reality thaturpassethis domain
into another.

The fact is that there are juridical questionst thaw was unable to answer. In
Antiquity, the skeptic Carneades attacked the dextof natural law held byhe stoics. He
gained fame, with his method of demonstrating pand cons, by ridiculing the notion of
Justice. One of his most celebrated arguments leaghbught experiment known as the “plank
of Carneades.” Shipwrecked, two people swim up tplank to save themselves from
drowning, but the plank only holds one. Who, instbase, has the right to the plank? In an
extreme case of need and self-preservation, acuptdithe skeptic, the answer would be both
and neither. Today, modern legal systems encontpasgure of the “state afecessity for
situations like this, and either of the survivoosiid take the plank for their own and would still
be secure from this exclusionary illegaliBut this answer would not satisfy the ancient spirit,
given its belief that Justice could only be on site. Rommeff tells us that, only seventeen
centuries later, Suarez would provide the correstwer. Law cannot function in situations
marked by extreme scarcity or absolute abundarexguse it presupposes distribution. In the
aforementioned example, the order of Justice and éads and the government of Charity
begins.

For Saint Thomas, peace is an interior effect regylfrom Charity. War, in turn —
together with hate, acedia, envy, discord, rivaéghism, baiting, sedition and scandal —, is a
vice oppositeo Charity. For a theologian, evaluating justice iarws not concerned so much
with determining an injury, but rather because anhstitutes a sin against one of the three

theological virtues. The investigation of justiceigustice in war is a means to a much more

24 Cf. ROMMEN, Heinrich.The Natural Law. English translation by Thomas Hanley. Indianépoliiberty
Fund, 1998, p. 18.
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important theological end. An unjust war, in aduitito harming Law, harms Charity.
Francisco Suarez repeats this same order and dbesver the law of war in his treaty on Law
and Justicethe De Legibus but rather in the lastisputatioof the Treaty of Faith, Hope and
Charity. That is howa theologian studies Law.

In his concrete, specific dispositions on the t#war, the author does not demonstrate
muchoriginality; his text summarizes all of the worktbe Second Scholastic on just war. This
was his merit and his intent. The work was, mosparantly, a Catholic and Spanish
conception. Even scsurprisingwas the fact that, since Francisco de Vitétieg Spanish
maestrogpreached a high tolerance for other peoples amgiaet — particularlythe Islam —
and reproached the fervor of the Iberian conquesérez, for example, did not hesitate in
admitting the possibility of justice in a war wagbg a non-Christian sovereign against a
Christian prince. And according to Vitéria, givemat authority does not result from religion,
but rather nature, all people, even infidels, die & holddominium The Indians, therefore,
also exercise sovereignty and live in a “paaifeniniumof public and private property. Thus
(excluding any impeding obstaclelfjey should be considered truswvners and, in these
circumstances,they cannot be removed from their territory.” Therefore, the Spanish
Scholastic law of war obstructs the titles of pmbypdeld by the Spanish in America and takes
the monopoly of justice away from Catholic monarchs

Indeed, at first glance, the “Spanish school cdgeé (a term employed by Luciano
Perefia) seems hardly Spanish and hardly CatholioweMer, “Spanishness” and
“Catholicness” represent much more than a merendef®f a state policy or an outdated
conception of the world. The grand dilemma of tlrdegnth century was the inexorable
dissociation betweethe two cities, the earthly city and the city of G&luarez employed all
his intellectual force to fight Machiavelli on htavn terms. The idea of Empire had lost its
glimmer in historic years, and there were as manereigntieas there were States. Spain, for
the author, was the key to the crisis and the hagte for the reconstruction of a Christian
Europe. The country was to convert itself into ampge at the service of religion, justice and

civilization. All Catholic princes, as an imperatiof their Faith, could protect the Church. But

% () in pacifica possessione rerum et publice et privatErgo omnino (nisi contrarium constet) habenditsu
pro dominis. Neque in dicta causa possessione batai’ (VITORIA, Francisco deObras de Francisco de
Vitdria . Relecciones Teologicakdited by Teofilo Urdanoz. Madrid: Biblioteca deatores Cristianos, 196@e
Indis, Relectiol, 5. p. 651).
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it was only a large and strong state, such as Sgfah could intervene in the schism of Earth
and save the Christian civilizatitn

As a truly civilizing mission — an undertaking thead to be both Catholic and Spanish
— Suarez conceived thze Bella If this work seemed hardly Catholic and hardlyafiph, it is
because it must be read in the light of chaptentegn of the Treaty of Faith, which Luciano
Perefia named the “Treaty of Intervention.” The wexkounds on the just means of coercion
for the conversion of infidels, and its main megsagn besummed upo the duty of pagans to
hear and tolerate the Christian f4ifiThis is not an obligation to convert — which prgsoses
free adherence — but to support evangelization.Jdtbolic Religion contained the Truth, and
so nonecould stop its disclosure. In order to guaranteepiteaching of religion, the Pope may
commission the Catholic princes to intervene aramamte war. In the end, the project of the
Second Scholastic truly justified the Spanish inglgrolicy in the conquest of both America
and Asia.

Even so, this represented a considerable advamtesver the previous conception of
“barbarians encircling the Christian and Europeampiee.” Sovereigntyand titles of domain
held by infidels were no less important than thos€hristians. The politics of pagan peoples
held the same value as those held by peoples thathped the true faith. The lesson of the
separation of the two cities was well learned. HaveSuérez knew very well that, without the
action of Justice (as well as Charity), this disstien would lead to ethical relativism and a
lack of religion. If the defense of Christian Eueopould no longer be conducted in the old
ways, then neither could civilization — all of tbenturies of culture centered on reason and the
emancipation of man — keep hold of its home. Thedawar andus gentiumn general, then,
were valuable instruments in the civilization’sugigle against the barbarian relativism.

Thus, theDe Bellowas aimed at moralists in an attempt to reach thisligence. This,
therefore, was the motive of the casuistic charawt¢he study and its inclusion in the Treaty
of Charity. The tone and audience were a respangdbierico Gentili, to whom the study of
war was not a part of the moralist's tr&den another passage, while trampling over all
subtleties of the Scholastics, Gentili had said jihstice in war has no relation to religion, as if

they had espoused such a rudimentary position.ilGentls this observation with the famous

%6 cf. PERENA, LucianoEstudio Preliminar In: SUAREZ, FranciscdGuerra Intervencion Paz Internacional
Spanish Translation by Luciano Perefia. Madrid: Eaffzalpe, 1956. p. 10.

27 cf. PERENA, LucianoEstudio Preliminar In: SUAREZ, FranciscdGuerra Intervencion Paz Internacional
pp. 19 and ss., as well as the whole second pdneafork, titledEl Derecho de Intervencién

%8 Cf. GENTILI, Alberico. De Iure Belli Libri Tres. Hannover: G. Antonius, 1612. Available online at
<http://gallica.bnf.fr>. Accessed in July, 20121),1.
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warning: “Let theologians keep silence about mattrtside their provincé® This, in turn,
was a response to the declaration made by Vitarighe gross expansion of the theological
trade. There is no doubt that Francisco Suarez dvaahffirm the Spanish Scholastic
conception in the face of such a rude attack frieenltalian jurist from Oxford. The Scholastic
law of war was not a mere pamphlet in the deferfs€atholicism. It was a sophisticated
theoretical corpus abounding with nuance and ifledtjustice in war not with religion, but
with civility among peoples. The greatest subtletlijch is difficultly perceived, is the fact that
the identifying character of the civilizing projestas monotheistic religion and, particularly,
Christianity.

This requires an explanation. To regulate the phmmon of war, one does not rely
solely on the principles resulting from nature.hdigh a fair portion of the law of war was
based on natural law, there were some practicdsfelaoutside nature’s domain. Cavalry
codes and military honor, as well as certain praoesl regarding spoils and the capture of
nobles — were positive norms and were recognizeirang. Writing on the existence of a
legal system with precepts applicable to all peppéesynonymous to accepting the idea of
natural law. However, demonstrating the validity aoflegal corpus with fairly precise and
concrete norms, particularly in a situation so exte as that of war, meant defending a
common positive law. Furthermorgledieval Roman law could no longer serve this purpose:
the decadence of the Roman law and the discovemgmfEuropean peoples — who never knew
of the law in question — prevented this.

Although many institutesf the Medieval law of war were part of positiaev — and
thus its domain surpassed the limits of national 4athis did not imply universal validity. In
the thirteenth century, four different types of waare identified, each with its own regulations,
according to the nature thereof and the enemy &stipn®® With the separation of the two
cities and the discovery of American peoples, Hw bf war was at risk of never becoming
universal. At this point, the different types of m@uld continue to exist, each with its own
standards, in accordance with those waging the Mair.all of the precepts of this field were

moral; therefore, they were not natural law, whishuniversal in its excellence. Spanish

2 «Sjlete theologi in munere alieidGENTILI, Alberico. Op. Cit. |, 12, 4).

%0 |.e.: guerre mortelle also known as “Roman war” in which no prisonemravtaken and no ransoms were
accepted. Generally waged against non-ChristBabum hostilewas waged between Christians and a number of
rules of civility were recognized: limits on badkdatment, ransoming of noble prisoners, etaei@® couverte
occurred between two vassals pledged to the sarde N restrictions on the killing of enemies, bperty
should be protected. In addition to these threengorthere was also the siege, which by nature,itsadwn
properties. (Cf. STACEY, Robert. The Age of Chiyaln: HOWARD, Michael; ANDREOPOULQOS, George,
and SHULMAN, Mark (org.).The Laws of War. constraints on warfare in the Western World. Ndaven,
London: Yale University Press, 1994. pp. 32-39).
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theologians were able to make this law universafiging rational rules that would lead to
peace. The law of war in the Second Scholasticdcbal understood as a justification of both
Spanish foreign policy and the expansion of Clamsty. Nevertheless, it is possible to
understand this issue as an effort to propagatbkzaition. Given that religion could no longer
become universathen civilization shouldlt is important here to note that the civilization
question at the time was the fruit of Christian d&dopean values. But this was the only

alternative to relativism.

A NEW INTERPRETATION OF SAINT THOMAS

It is clear that thé&ximiusDoctor does not explicitly mention the terms “Gzation” or
“civility”; however, they correspond to the genenaéaning of all of his casuistic prescriptions
for the law of war. It is the author’s choice gbaint of viewthat exceeds the realof Law and
enters into Charity that allowed for the univerzatiion of ideas that were not of moral origin.
In order to provide for a better perception of tfast, those precepts must be examined in
detail. Suarez begins his work by providing a quiperational concept of war: “the exterior
conflict that opposes exterior peace is duly kn@asrwar when entered into by two sovereigns
and two States® This definition, while very short, reveals certéimdamental ideas for those
that study war through the lens of Charity. The that war is arexterior conflict that opposes
exterior peace is in clear opposition to the disturbancethefsoul, which are internal to the
hearts of men. War is a social vice, not an indigidone, and this sets it apart from other
corruptions of peace. Furthermore, in its char@stieras a struggle between States, war is
different from sedition (combat between a sovereagid his people) or from a rift or duel
(between individuals).

The first problem Suarez faced was the idea tlatasuld be intrinsically evil, a fact
that would put an end to the entire concept of yust. Linked to this question, he had to cope
with the obstacle of whether any moral decree woniddede a Christian from waging war.
Then the Grenadian theologian had to determineaifwas contrarfirst to human nature and
second to the Christian religion. Suarez callednuponumber of biblical excerpts, already

found in theDecreto Gratianoto prove that God never prohibited was for the passages in

3L «“pugna exterior, quae exteriori paci repugnat, tymoprie bellum dicitur, quando est inter duos pijes, vel
duas respublicdSUAREZ, FranciscoDB, Proemiun).
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which God seems to condertime act, Suarez is able to prove that they wetealrof other
circumstances, not of war itséff.

In addition to being permitted, there are situaian which war is mandatory, through
the lens of Charity. In defensive wars, any andnilb are fit to fight have a duty to defend
their homeland. And aggressive war is not evil md &f itself either. This form of war, in
Suarez’s understanding, is not the same as im@eriekpansion. The difference between
defensive war and aggressive war is the injury. WMhar is being waged, the opposing State’s
actions characterize a defensive war; once comdititave improved, their actions come to
characterize an offensive wirThus, no war, either defensive or aggressivenisféront to
nature or the Gospel.

As it had to be, Suarez called upon the three itiond of justice in war laid out by
Saint Thomas: “firstly, legitimate power to wagerw&econdly, a just cause or legal title.
Thirdly, that the initiation of hostilities be digied and fair, as well as the fighting and after
the victory®* Outside of these requirements, war should be condd, even though it is not an
evil in itself, because it brings evils to bear.aileand destruction caused by all wars must be
justified by a greater good. This is not an appica of the maxim “the ends justify the
means,” however, some ends do justify certain me@hs purpose of the remainder of his
work will be to examine which ends and means mayd® as justification. It becomes clear
that the author modified, to the slightest degreguinas’s last condition of “good intent.”
Given that war is constituted by external actiogeod intent may only be perceived in the
behavior of forces during hostilities.

Suéarez then went on to analyze the first condithsinatural law authorizes anyone to
defend themselfes, legitimate authority is not ssué for defensive wars, only for aggressive
wars. Authority, one must note, is held by he wiotdd sovereignty. If the sovereign fails to
act, the decision then rests with the pedple.

War should be declared by a sovereign, first, beeat is his duty to defend the state.
Second, because this ability (to declare war) power of jurisdiction. The exercising of this
ability is tied to vindictive justice, “of the higist need in a republic to punish wrongdoers.

Thus, just as a head of State can punish his olweas when they harm one another, he can

%2Cf.DB. 1, 2.

% Cf.DB. 1, 3-5.

3 «Primum, ut sit a legitima potestate. Secundumuystij causa, et titulus. Tertium, ut se vetur debitodus, et
aequalitas in illius initio, prosecutione, et vida’ (DB. 1, 7).

% Cf.DB. 2, 1.
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also take revenge on another sovereign, whose B¢atame subject to the former through an
offense.

A sovereign has jurisdiction over his subjects;ase they are his people, but this
jurisdiction can extend to another state as thalre$ an offense. This is a penal concept of
war, representing a form of criminal sanction. 8itizat there are no judges with the ability to
rule on a dispute between two princes, if the affleg party offers no reparations, war
becomes the only means possible of deliveringgesti

In a primitive judicial system, self-defense seem$e the only manner of ensuring
justice. This is indeed a defective, yet possibleasure. “What else did the jurists and
theologians of the sixteenth century do other #diaommodate the immutable and eternal laws
of justice and natural law within a historic circstance? Natural law grants all individuals
with the right to defend themselves, but does manhigthe right of jurisdiction. It is for this
reason that individuals may defend themselvesnbuteclare a war. Within Suarez, there is
no possible analogy between war and a private raid.

A just cause for a war is always a fairly seriayary, which could not be avenged or
repaired in any other way. In principle, self-pmgsgion and the preservation of one’s rights
may justify combat. However, the offense must biéegserious: the motives that pagans point
out (ambition, avarice, conceit and ostentatiomnoa be accepted, since any State could
invoke these motives, leading to the absurdity pfsa war for the both sides involvédThere
are three classes of serious injuries. The firsuwhen a prince takes control of the property
of another; second, when the sacred righjsi®fyentiumare denied, such as the right to transit
over a public thoroughfare or international exclegrand third, when an injustice is a slight
against reputation or honor (moral damages). Tlgseies constitute cause for war when
effected on a sovereign, his people or, furthermahird ally. In latter case, in addition to the
right, the sovereign must manifest the will to tethcough war. The reparation of an injury is
applicable up to the limit of indemnification fdre damage, as well as punishment of the guilty
party3® For Suarez, punishment is one of the deontic fariisaw and, therefore, can be justly

undertaken onlypy the offended State.

% «(...) quae maxime necessaria est in republica ad coeromnthalefactores; unde sicut supremus princeps

potest punire sibi stbditos quando aliis nocemt pibtest se vindicare de alio principe, vel repcdliquae ratione
delicti ei subditut (DB. 2, 1).

37 “Qué hacian los juristas y teélogos del siglo XViosacomodar a una circunstancia histérica los pijrias
inmutables y eternos de la justicia y el derechturad?” (PERENA, LucianoEstudio Preliminar In: SUAREZ,
FranciscoGuerra Intervencién Paz Internacional p. 46).

8 Cf.DB. 4, 1.

% Cf. DB. 4, 3-4
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Since his work expounds on two virtues, an intergssituation could arise: the cause
may be just, but, even so, it opposes Charity. &uaffirms that one should consider, when
facing a war, the damage of the State against wiiarhwill be undertaken, the damage to the
state waging war and the damage that could be ot Church. In this case, there is a clear
dissociation of Charity and Justice. Even thou@Phastian king may have a just cause, in the
establishment of his rights, he may weaken and@leistian sovereign that is fighting off the
advances of the enemies of faith. In this case, Rbpe may use his indirect power of
intervention to prevent war. Regarding the firstitod three offenses, there is no obligation to
restore, given that they were provoked by the (badl) of the offending State to offer
satisfaction. But if after the victory the offendpdrty demands an indemnification that is not
required, and that the aggressor cannot meet witgoeat inconvenience, the former has
sinned against Charity. In the second case, ifaliended sovereign goes to war without
considering the damage he may suffer, he is woragainst both the charity and the justice he
owes to his people. He will open up his kingdomatalestruction that far outweighs the
offense?”

That is a very interesting situation, as it reprgs a true concession by the doctrine of
just war to political realism. A sovereign shouldt =- even when on the side of justice, in
principle — undertake foolhardy adventures thaticcquut his reign in danger. Suarez justifies
his position by that fact that the prince must @cotthe common good and, in this case, the
medicine could Kill the patient. Furthermore, hesaies that this condition only applies to
aggressive war, because in a defensive war, there alternative to combat. Suarez added that
this criterion refers to a probability of victoryather than certainty. And not rarely victory
cannot be revealed before the disp@éen, it is not even in the common good to wait for a
degree of absolute certainty. Moreover, if certaisthould be required, a weaker sovereign
would never declare war against a stronger oppdnaffthin collective actions, certainty is
never the case, but rather probabilities and hope.

In sequence, Suarez analyzed whether Christiarcgsiholdany other right to war,
aside from those prescribed by natural law. He Bbtm discover if professing the true faith
grants an advantage that pagans do not have, ifswarore just” for Christians than for other
peoples. In principle, Suarez did not find thidbtso. To not accept the true religion is not a
cause for war, since conversion is an internal sftoe and cannot be achieved through force.
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As a result, idolatry is not a legitimate cause i@r either. “God did not give all men the
power to avenge injuries against Him, because té&laasily do so if He so desiréd.

Nonetheless, if a head of State mandates, by,forsesubjects to practice idolatry, this
would provide for a just right to intervention byather Christian prince. In this case, the
offense is not against God Himself, but againstitimocents that desire to profess the true
faith. At this moment, Suarez and all of the otBpanishmaestrosthe thoughts of which he
summarized, reveal the core of the Spanish Schib&leace. This title is not “exclusive to
Christians, but is common to all infidels that widpsa single God*?

This is how the law of war can constitute an ethminimum. It is monotheism, not the
Christian religion, that represent civilization,dait is easy to understand why. The polytheism
known to Europeans was ancient paganism and adant sotices of African religions, all of
which contained the idea of human sacrifice anchitetism, which were already considered
as barbarian. Furthermore, both Islam and Judalsenother two great monotheistic religions,
preached mutual love and respect for the othechtegs that Christians could easily relate to.
Beyond the revealed religions, civilization wasff@am certain.

The proof that Suarez’s argument is centered wafizetion, rather than religion, is the
fact that he radicalizes reason. Christian printlesrefore, may intervene in non-Christian
states to defend the people from their sovereigaddatry. They may also intervene in
Christian states, if the prince has converted gapsm and has forced the conversion upon his
people. Muslim kings may do the same with other IMusovereigns that have strayed from
the path, as well as even with Christian princasthe name of monotheism and civilization,
Suérez allows non-Christian sovereigns to intenier@hristian state¥’

Since Vitéria, Scholasticism had known that Indidrad a just right to property and
dominium of their lands. Suarez pondered on thetéielian concept of natural slavery, but
did not accept a general application of the theéstsause “there are many infidels that are
better endowed than many Christians and often nuisposed for the political life!®
Therefore, it is impossible to take away the laodgovernment of an infidel in a just manner.
For this to be possible, it would not be enough ¢éheertain people be less intelligent. It would

be necessary that they proved themselves to backovards that

“2«Deus enim non dedit omnibus hominibus potestatadicandi suas ipsius injurias, quia ipse facilepidtest
(DB. 5, 1).

“3(...) non proprius Christianorum est, sed communis cusninfidelibus, qui unum tantum Deum colefe(iB.
5, 3).

*Cf.DB. 5, 3.

454(...) multos esse infideles ingeniosiores fidelibus ptibees ad res politicd{ DB. 5, 5).
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they live more like beasts than man (...) [a pedgt&ing any framework of political
organization, the members of which live] completebked, eat human flesh, etc. If
this class of man does exist, they may be madeesutijrough a war not to destroy
them, but to organize them in a humane mannerltovebr their governance with
justice. But this right should rarely or never bémitted, except in the death of
innocents and other similar crimes. Therefore, tigikt is best adapted to the idea of
defense than that of aggressive War.

Should this right exist, it extends to all kingat seek to defend civilization, not merely
the Christian kings.

It is doubtless that there are limits to thisgelus tolerance. If a non-Christian state
wishes to submit itself to the laws of Christ, hbe government prevents this act, then
Christian sovereigns may defend the innocent. Nkghass, if the civilization is not in danger,
the same right does not assist other monothemsigions. If this same State wishes to receive
the religion of Mohammad and its sovereign forlilds, even if no barbarian practices such as
cannibalism or human sacrifice are committed, Tirksovereigns would have no right to
intervene®’ Civilization is identified with monotheism, but lgnChristianity holds the Truth.
The Truth, in turn, may only be defended by thdse know the Truth, and them alone.

Another obstacle in the study of just causes thatdreators of the doctrine of the
tradition of the right of war had to face was thiateral nature of justice in a war. If two
sovereigns have equal rights to the same good, wotlid possess a just title. That said, a
theologian would be unable to accept this, as ituld/amply that the will of God is not
unequivocal, or that His creations are imperfette Bpanishmaestrogesolved this problem
by appealing to a dimension that Suarez would dicin his Metaphysical Disputations
subjectivity. From an objective point of view, Jastwould remain united, and only one side
would in fact hold the just title; however, if fataith unsurpassable ignorance, an excusable
error, then, in a subjective manner, Justice wbelcbme bilateral.

In this situation, both parties would be obligatedavoid error to the best of their
ability. Suarez, for one, accepted this duty. Ocheaarring side, he contends that there are
three classes of persons involved: the princeptiigicians and the military heads (which are
responsible for strategy), and the soldiers. Itreekgical to suppose that these classes have a
decreasing degree of responsibility to diligentlyastigate the justice of war. The sovereign

must always act with the greatest of care. Thersmteachelon should focus to the same degree

464(_..) potius ferarum more quam hominum vivat.) nudi prorsus incedunt, carnibus vescuntur humaetis, Et
si qui tales sunt, debellari poterunt, non ut ifi@antur, sed ut humano modo instituantur, etgustgantur. Raro
tamen aut nunquam admittendus est talis titulus, utdi intercedunt occisiones hominum innocentuns,railes
Lr;juriae: guare potius titulus hic revocatur ab heh defensivum, quam aggressivyi@B. 5, 5).

Cf.DB. 5, 7.
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if their opinion is requested; if not, they shoualct along with their soldiers. And the soldiers,
for their part, should obey their commanders, wnisgistice is unduly manifestéfiThe strict
compliance with legal duty serves as an importantise, but does not absolve them from all
moral obligations.

Of these classes, the greatest responsibility fall the prince. Suarez goes on to
provide a number of rules to prevent error. If bsithes have the right to the same thing, the
sovereign should act as a judge and, thus, rule ahich of the two parties probability favors.
Once again, the author compares war to a legakpding. If the destruction of war merits a
penal sanction, this procedure for investigatiod atiribution of rights corresponds to an “act
of distributive justice through which the most de@®y party should be favored? If
probability is equal or there is a great deal otartainty, the item should remain in the
possession of the current owner, in accordance efiéittive legal standards of the time. If the
doubt precedes ownership by either party, the latener should give the other party
satisfaction proportional to the doubt. Only in thgothesis of equal doubt — and neither party
owning the item — does Suéarez accept the bilatertaire of justice. This is then unsurpassable
ignorance. Even so, the two kings should avoid waiding the item or seeking out another
procedure for the attribution of the item, suchadstration. In this situation, there is no risk of
injustice; therefore, arbitration is the best mefamgesolving the issue. Only if one of the two
parties refuse any of the solutions shall war bewad, and it will be just (subjectively) for
both parties®

Regarding the final condition — dignified condbetfore, during and after hostilities —
Suarez also identified different obligations focleaarying class of persons involved. Here, the
jurist from Coimbra catalogues a number of différeppotheses fojus in bellg including a
number of separate prescriptions that are diffitmigroup. He sought to answer the following
questions: what are you allowed to do to your eesfljihow should a king behave regarding
his soldiers, and vice versa?; how should eacls ¢taat those that house them during military
expeditions? The author came to very humane candsisgiven the standard of violence
prevalent at the time. He discovered that reparatghould be accepted, even after war has
started, as long as it is not inexorably biasedatow one of the two sides. This satisfaction of
demands includes the restitution of the item instjoa, indemnification for damages and the
punishment of the guilty, but should be prudentugioso as to not impede future peace. He

8 Cf.DB. 6, 1-7.
494(.)) ille est actus justitiaedistributivae, in qua digniest praeferendtigDB. 6, 2).
*0 Cf. DB. 6, 2-5.
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distinguished between combatants (all of those adeoeffectively involved in hostilities and
those who could become involved) and non-combaiasen, children and the elderly). He
also shows that the life of the innocent shoulght#ected. Furthermore, he demonstrated that,
after the war, when the victor demands indemnificatind punishment of the guilty parties,
they may take the goods of the innocent, but néwer lives. Yet he always recommended
moderatior?*

In sequence, Suarez went on to cover the so-cafleced wars” and “private wars,” in
which one or both parties are not public, and tloeeg illegitimate authorities. The first of
these, sedition, is not always unjust. When a prinomes to rule without regard for the
common good, but with regard to his own good, leobees a tyrant and a people’s war against
his government is permittéd Par excellence, private wars are dualhich are identical to the
combat between individuals under certain publicdiions. But there is another conflict that
occurs in the shadows: the fracas. In both, killampther under private authority is deemed

unjust>

CONCLUSIONS

The Scholastic Law of War did not reflect the dans for war common at the time.
Los maestrog Spain chose certain rules that were part of compractice, but recommended
others that, while not always floating from natueal, represented precepts that humanized the
act of war and made it more difficult an endeavidrey did not seek to end the act of war,
given the fact that without a universal judge, wdosserve an important function in distributive
justice. However, they sought to make peace trad §nal of war. War is not a fact of life, but
rather a ruthless realization of Law in the sergteternational peace.

Even so, the Scholastic Just War represented tharejust a right. If it was merely a
jus, this theoretical construction would be limitedatgiven continent and time period. Justice,
in and of itself, is not enough to serve as a bfasisvar. Since this field presents a number of
positive precepts, justice cannot be made univefmdarefore, th&ximius Doctor employed
another virtue that, whilst religious in origin,agemmon to all people that reach a certain level
of spiritual progress: Charity. This allowed thevlaf war to become more than a law from a

particular people.

51 Cf. DB. 7.in totum
2 Cf.DB. 8, 2.
3 Cf.DB. 9, 2.
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Wherea<Christianity could no longer be made universahassult of the Reformation,
due to the facthat the law of war transcenglss and moves into the dominion of Charity,
relativism is replaced by an objective order ofuesl Thus, this order can be foreseen and
described beforehand, even if the study did in festlt in a casuistic work. The singular rules
of this treaty, while difficult to unite, are noased on religion, but civility.

For this reason, Francisco Suérez was alwaystalienceive war through the lens of
peace. The laws of war include standards that seghkrotect peaceful coexistence and a
harmonious futuremong the peoples$n the eleventh disputation of the Treaty of Qiyathe
author characterized two aspects of peace: thdiymsthe harmony of wills and unity of
criteria, ends and words, and the negative, then@ation of all acts that could be detrimental
to this harmony. Luciano Perefa translates theseefements as justice — that which lends
order and meaning to the actions of man and peeplasd the principle of humanity — that
which moderates the former to promote deeper tetsvden men, relations of love and of
friendship®® Only justice and harmony, together, as Law andriGhaan prescribe universal
rules of civility. In the absence of a religion tha valid for all peoples, it is civilization that

serves as basis for international law.
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