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ABSTRACT

The present article aims to analyze and, subsdgudntcompare the concepts of constitutional
philosophies from Hannah Arendt and Carl Schmidespite the ideological differences that
separate the two authors, the hypothesis of thidars that certain theoretical affinities all@am
explanation of the constitutional phenomenon inaoditipal perspective. This perspective is
extremely relevant to the current state of the tiebancerning the relation between politics and
constitution - dominated by a vision which separated quietens the first. In this sense, in order
to set out the discussion, a brief overview is mafdineir theories and biographies intending to
contextualize them in a historical, political andilpsophical way. Further, the concepts of
"unity", "representation”, "identity" and "politi€afrom the work of Schmitt, are compared with
those of "power", "freedom", "action” and "commorond", from Arendt's theoretical
framework. This comparison’s purpose is to demanstihat the authors base their political and
constitutional theories in a similar vision of thelitical phenomenon. Finally, is reached the
concept of Nomos, whose meaning allows us to utaleighe relation between politics and the
constitution, in the work of both authors. The afaentioned concept allows the analysis of the
political and constitutional order through a dynamerspective, inserting politics within the
constitutional structure and displacing the fistithe status of aonditio sine qua noffor the
foundation and existence of the second.

Keywords: Hannah Arendt, Carl Schmitt, Nomos, Normdivism.

A POLITICA, A CONSTITUICAO E O NOMOS: As Teorias C onstitucionais de
Schmitt e Arendt.

RESUMO
O presente artigo pretende fazer uma andlise terfsnente, um cotejamento de conceitos das
filosofias constitucionais de Hannah Arendt e Cachmitt. Nao obstante as divergéncias
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ideolégicas que separam os dois autores, a hipdtesetigo é que certas afinidades tedricas
possibilitam uma explicacdo do fenbmeno constinalicem uma perspectiva politica. Tal
perspectiva é extremamente relevante para o estadbd do debate acerca da relagdo entre
politica e constituicdo — dominado por uma visa® gglaparta e silencia a primeira. Nessa toada,
com o intuito de introduzir a discussao, € feito hneve panorama de suas teorias e biografias
com o escopo de contextualiz-los histérica, paliti filosoficamente. Mais adiante, 0s conceitos
de “unidade”, “representacdo”, “identidade” e delffico”, da obra de Schmitt, sdo comparados
com os de “poder”, “liberdade”, “acdo” e “mundo aami’, do arcabouco tedrico arendtiano. Tal
cotejamento objetiva demonstrar que o0s autores afurdtam suas teorias politicas e
constitucionais em uma visdo semelhante do fenOmelftico. Por fim, chega-se ao conceito de
Nomos, cujo sentido permite compreender a relagéie politica e constituicdo na obra de ambos
os autores. E que o supracitado conceito permaéisan a politica e a ordem constitucional
através de uma perspectiva dindmica, inserinddiicaao interior da estrutura constitucional e
alcando a primeira ao status de conditio sine guade fundacédo e existéncia da segunda.

Palavras-chave: Hannah Arendt, Carl Schmitt, NomosNormativismo.

[) Introduction

Entonces comprendi que su cobardia era irrepatabl®gué torpemente que
se cuidara y me despedi. Me abochornaba ese haobmiedo, como si yo
fuera el cobarde, no Vincent Moon. Lo que hace ombire es como si lo
hicieran todos los hombres. Por eso no es injustauga desobediencia en un
jardin contamine al género humano; por eso nojestingue la crucifixion de
un solo judio baste para salvarlo. Acaso Schoparheane razon: yo soy los
otros, cualquier hombre es todos los hombres, Shalee es de algin modo
el miserable John Vincent Moon.

Jorge Luis Borges. La Forma de la Esphda.

Before the politician is the darkness - or silenchaotic wilderness of disjointed
relations, which do not find their balance poirtiefi, coming out of nowhere, an external
force sets the limits of a new world. It establisha the middle of the non-political desert,
an oasis surrounded by delicate walls - recogniadtie picture of a new law. It is a
decision, constitutive action, which establishe®ew living space and sustains amid the
constant weathering that reach the walls of the reahty, from then on, the politics.

Gradually, new meanings are being established amebeof relationships unites

all men. Promises and oblivion provide the emergeicthis new sphere of relations.

4 BORGES, Jorge Luis. Ficciones. 32 ed. Espafia: BilbaContemporanea, 2012. P. 143
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And there will be this same promises and obliviwat will ensure its permanence. While
the desert of the non-political is a constant awvasive reality, the public sphere, in other
side, emerges as an exception, as a joint effdigse consequences are absolutely
unpredictable.

By using the excerpt from Borges, we argue thainfrine moment of the
foundation, the subjects that previously lived magolitical lost desert, and now inhabit
a common world, will share the same risks and rdgvaf being in a collective space. In
such a way that the cowardice of one of them vallednthe power to embarrass everyone
else and courage of another can redeem them. Whitlsn the walls of the common
world "cualquier hombre es todos los hombtesch man is all men.

The foundation moment of the juridical-politicalder and its relation with the
subsequent support of this order will be the thefre great part of the work of the two
authors discussed in this article and, therefoxgillialso be the object of our study. Both
Hannah Arendt as Carl Schmitt demonstrate, in tbein ways, a deep concern to
comprehend the dimension of the political ordeyoel its legal and formal boundaries.
The description of the constitution process of gwitical order and its posterior
maintenance will permeate their keys to understaadvorld. Furthermore, in a sense,
the importance of the political subject as a constit and constituted power founded will
be the keynote of most of their questions. Chmsfi&mdem (2008, p 127), whose ideas

are going to be developed in this work, in an deotlexposition, states that

In Both Arendt and Schmitt, then, political cangeédes the establishment of
legal norms and institutional political order. Tineedom inherent in political
action creates for Arendt the possibility of thewneunpredictable and
unforeseen: political action is “the capacity oflmming something anew”.
Likewise, for Schmitt sovereignty only exists immoment of emergency, or
exception, that does not conform to previous expee and, as such, cannot
be administered technically within the framework efisting law. Indeed,
Schmitt’s claim that “the legal order rests on aisien and not on a norm”
mirrors Arendt’s claim for the primacy of politicaktion over any legal or
institutional order — it is, after all, through imct that freedom come into
existence in the public realm

The classic doctrine of Constitutional law conssd#érat the original foundation
process would be the justification for the otherygasses that will result in the existence

of the theory of constituent and constituted powkborated by Sieyes — theory that sets
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the tone for the existence of politics within tlomstitutional universe. In his classic work,
“What is the Third Estate?”, the French author gatieally asserts the existence of a
moment "characterized by the play of individuallsvilThe [political] association is the

work of these wills; they are the origin of all pest/ (SIEYES, 2002, p. 51).

The process, however, is followed by two subsegpkases. In the second, still
fraught with politicization, they form a collectiveill, able to move the collectivity of
individual wills as one will. The third and finatagie is the exhaustion of the full
participation of politics in the existence of thanstitutional entities. At this moment, the
participation ceases to be conducted directly leytils and begin to be exercised by a
gouvernement exercé par procuration.

This new form of government has to be limited byeéhfundamental ideas. The
first is that the community does not give up itfl vimecause it is an inalienable property,
it is merely a delegation of it; the second idethé&t the group of delegates never will be
able to exercise total power, it must always betéchby the boundaries established by
the community in order to maintain order and, iyahe group of delegates have not the
ability to change the limits of the powers that &given to them by the community
(SIEYES, 2002, pp. 52-54)

It is in the transition from the second to thedhihase of the constitution of the
political communities that arises the importancéhef classical theory of the constituent
power that will be responsible to establish thatérm which the constituted power shall
act. In other words, the constituent power will thet delegation limits of the power to
the group of delegates and, thereafter, limit tker@se of political power (SIEYES,
2002, pp. 52-54).

Though, after the foundation moment, the explosibthe political light in the
apolitical darkness becomes a distant fact, almoghological. The politics resumes
itself to the exercise of the estate activities #mel Law, gradually, loses its political
nature - despite its absolutely political originpigemologically, Kelsen’s legal
positivism, in his attempt to create a Pure Thedryaw, will create conceptual tools to

scientifically achieve this separation (KELSEN, 200
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This background is the starting point to our exposiabout the theories from
Hannah Arendt and Carl Schmitt. The main purpose igsise the possibility of a larger
debate on the position that politics can effectivadcupy in its relation, often conflicted,
with the Law. In order to do so, it will be analgzéhe approach between the categories
of “friend/enemy”, “unity”, “identity” and “represgation” of Schmitt with the concepts
of “action”, “common world” and “power” of Arend#s the finish line of this analysis,
we will analyze which is the role of the conceptvbmos, present in the work of both

authors, in the politicization of the constitutibtizeory.

2 Carl Schmitt and Hannah Arendt: an (almost) imposible approximation
The construction of an association between theri#® of Carl Schmitt and

Hannah Arendt is not a simple task. As it will lees latter, their thoughts, bibliography
sources and even biographies are separated byyamabhose bridges we pretend to
construct. There are authors that studying theirkeiqoresents strongly divergent
opinions on the fertility of this connection. Sbistturns the issue polemic.

However, as it has been already mentioned, theemdiom point, that would justify
the approximation between them, it would be theitical visions in respect to a
normative and neo-kantian perspective from politiogl, by consequence, of the own
law. Christian J. Emden (2008, p.111) does the testription of the reasons that have

inspired the elaboration of the present article:

Despite the seemingly obvious differences betwedm&t and Arendt, it is
interesting to note that much of the renewed istaretheir understanding of
the political has been triggered by a growing siképh with regard to liberal
political thought, such as John Rawls’ theory atige and Kantian models of
communicative action and discourse ethics, whiah Bdrgen Habermas and
Ulrich Beck have sought to establish as modelsafdeliberative democracy
with cosmopolitan reach

Moreover, the vision brought by Hans Sluga (20082)p states that Arendt
agrees, specifically, with the critic from Schnidtthe normative tradition in the political
philosophy. Both gave attention, rather than ttwathe analysis of the political concepts.

Thus, our hypothesis is that the use of the twbas who had worried directly
to the question of the politics in the Law, in oppion to the traditional normative and
neo-kantian perspectives — as, for example, thefrome Kelsen — may provide useful

tools for political epistemological framework fanalyzing the legal phenomenon.
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In the foreground, from the biographical pointveéw, both are separated by
positions they occupied in the Nazi Germany. HanAagndt was Jewish and lived
totalitarian persecution, although she has had torfeee Europe before suffering more
serious consequenesCarl Schmitt, in its turn, was an important defen of the
national-socialisif) being impossible to deny his evolvement and higitfél
collaboration, highlighting, yet, his latter sectusof the center of the political power in
the last years of the regirhe

Still in the bibliographic perspective, Carl Schimdid not mentioned Hannah
Arendt in any of his most famous wofkslowever, Hannah Arendt, at least three times,
mentioned him directf/ The first was in 1946, when developing a criti@dook that
dealt with the holocaust matter. In this shortcdetithe author considers Schmitt as one

of the various intellectuals who have contributdthwhe regime, but she describes his

50n an interview in which she spokes about marigildeof her personal life, Hannah Arendt speaks a
little about her first impressions of the nazisnd &me way she reacted to it: ARENDT: | intend tagnatte
anyhow. | thought immediately that Jews could rtay.sl did not intend to run around Germany as a
second-class citizen, so to speak, in whatever.farraddition, | thought that things would just geirse
and worse. Nevertheless, in the end | did not Iéaseich a peaceful way. And | must say that gimesa
certain satisfaction. | was arrested, and hadaeddhe country illegally — | will tell you how & minute

— and that was instant gratification for me. | thbuat least | had done something! At least | arh no
“Innocent”. No one could say that of me!”. (ARENDZQ05, p. 5).

6 A brutal example of this involvement can be foimthe text "The Fiihrer protects the legal ordeévig

by the author in defense of Hitler speech. It ithis direction that he says: "The Fuhrer protéugsright

of the worst abuse, when he at the moment of dacrgates the right unmediated, under his leadership
(Fhurertum) and as Supreme Judge: (Schmitt ansl iitéer) -* In this hour | was responsible for e

of German nation and thereby the supreme judgeeoGierman people. The true leader (Fihrer) is away
also a judge. "Leadership (Fuhrertum) exudes tieimry (Richtertum). Who wants to separate both or
even oppose to them transforms the judged in thateo-leader (Gegenfuhrer) or in an instrumentef t
counter-leader and seek to paralyze (aus den Aingdden) the state with the help of the judiciargréis

a method often experienced the destruction not offlge state but also of the legal order" (SCHMITAT
MACEDO JR., 2011b. p. 178).

7 After the war, Carl Schmitt justified his positias that of Captain Benito Cereno, Melville’s cluéea

He was a captain who commanded a slave ship catlddominick, during the course of the journey, the
slaves dominated the vessel and forced the cajtaail it Cereno, even against their will. Accorglito
Carl Schmitt, this would be his relationship wittetNazi party during the war. See, i.e, AGAMBEN,
Giorgio. Un Giurista Davanti a se Stesso. Itdlari Pozza, 2011. p. 11

8In the literature, there is mention of an art@l&chmitt in which he mentions Arendt, as infol@iwistian

J. Emden (2008, p. 112). However, it was impossibheerify the veracity of this information, in wieof

the bibliographic and linguistic difficulties inwahg the abovementioned text.

% It should be done a short note on the Eichmanleinsalem, in which she refers to one of the defens
assistant of Eichmann as a Schmitt disciple. SeEMIRT, Hannah. Eichmann in Jerusalem: a report on
the banality of evil. United States of America: Beim Books, 2006. p. 145
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role as something smaller and, then, as the otiteltectual collaborators, he should be
studied deeply in the period before the Nazism (NRE, 2005, p. 201).

Latter, in her work “Origins of the TotalitarianisSpshe takes a similar direction
of the article published in 1946, mentioning Carh®&itt as one of those intellectuals that
facilitate the Nazism’s development, but that cowdtlbe responsible for it. Furthermore,

the author comments on Schmitt

It should be studied in details the career of Gereraidits (...) Valeria a pena
estudar em detalhe a carreira dos eruditos alero@emarativamente poucos
[em relagdo aos soviéticos], que foram além da c@wperacao e ofereceram
Seus servicos por serem nazistas convictos.rteddsting is the case of Carl
Schmitt, whose genius theories on the end of desmeyand the liberal regime
still constitute an impressive reading (ARENDT12B. p. 561).

In this context, Hannah Arendt wanted to relied thuilty of those persons who
she named “elite members”, whose work would havenbmportant to the strength of
the totalitarianism. In the author’'s perspectives lomination structure would have its
origins in the underground course of European tysémd the responsibility for the
spread and inspiration of those movements couldmigtbe attributed to any intellectual.
This would be the case of Carl Schmitt.

Other notable mention is in “What is freedom?”,tttom 1960, in which she
discusses relevant matters concerning the con¢eqation and freedom, in her opinion
contrary to the sovereignty as a single will. InreAdt’s opinion, that vision would be
completely wrong, because it would exclude theglityrinherent to the exercise of the
politics and would transform the relation of thézgns in an archipelago in opposition
to its net nature. (ARENDT, 2000, P. 460)

Philosophically, the approximation of the two hawebe done with a serious of
reservations, as, without ignoring the contact {gihat we seek to deepen in this work,
it is possible to affirm that both are found in abkh opposite sides in the political
perspective. While Arendt values the role of thalividual and reaffirms its
indispensability in the formation of politics, Sciimtransforms politics in a
homogenizing binary structure — composed by theepts friend/enemy.

Lastly, it is important to note that Hannah Aremdtites in a world that tries to

recuperate from the horror of World War 1l and §worely the Cold War for as much as
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Carl Schmitt writes the most part of his work ore tremaining sharps of Weimar
Republic, being present in the establishment oflthsis of the Third Reich and its
ascension. Between the manner of the two to livetarcomprehend the world, there is
an evident disruption, whose extension, many timege, is seek to be overcome. ,
Thus, we must clarify that our analysis of the tiyeaf Carl Schmitt will be done

obliquely, in such a way that the use of his wgsmwill have scope to approach Hannah
Arendt from the legal debate without, however, léadhe ultimate consequences his
decisionist reflections. Metaphorically, Carl Scttmwill make concessions regarding

some of his premises to turn possible and fruttieldebate with Hannah Arendt.

3 Action and Common World in Arendt

To speak of politics as politics, to speak of peditas speech concerned with
the creation or perpetuation of the preconditiorseéh speech, is really to
claim that the purpose of politics is politics, tthmolitics (when authentic)
exists for its own sake. That means in part th#hentic politics cannot be
contaminated by the necessary or the useful, linérdas an affinity to all
beautiful things, to the realm of the aestheitATEB, 2000, p. 134).

In Hannah Arendt’s political thought, the conceptsction and common world
— or public realm — will have a fundamental impaode. This is because both arises as
two independent spheres that dignify politics givio it an axiological autonomy. In
other words, action and common world create a prepace to the politician, in which

politics is made by itself and in its own interest.

According to Arendt, the human condition is markgadan intrinsic relation with
the appearances, what is to say: we are invisibeptors of the world’s existing
appearances and, also, we are object of othersuappe receptors (ARENDT, 2008)
From the political point of view, the public realsa space in which, the same way, men
appear one to the other. However, in this spagearticular, what reveals them is the
discourse and the action and is through both tteet acquire their freedom.

10 Toda a leitura do primeiro capitulo intituladopg@éncia” da obra “A Vida do Espirito” é de grande
valia para entender o sentido da aparéncia e dwasflosofia arentdiana.
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In this sense, Arendt distinguishes the two maimamregs of the term “public”,

attributing to the second a proper political sesrse affirms that:

(...) the term "public" signifies the world itsgiif so far as it is common to all
of us and distinguished from our privately ownedcgl in it. This world,
however, is not identical with the earth or withura, as the limited space for
the movement of men and the general condition gamwic life. It is related,
rather, to the human artifact, the fabrication afan hands, as well as to
affairs which go on among those who inhabit the ymale world together.
To live together in the world means essentially shaorld of things is between
those who have it in common, as a table is locattdveen those who sit
around it; the world, like every in-between, retatd separates men at the
same time. The public realm, as the common woidhers us together and
yet prevents our falling over each other, so takpé...). (ARENDT, 2010,
p.64)

Then, the common world is composed by a circulaasyit is an appearance
space, it possibilities the emergence of the camditto the discourse and to the
action and, by consequence, it is through the thathit still exists.

So, the action, more specifically, would emerga asuble. On one hand,
this is what deprive man of his interiority andeakm to show himself to others
and, on the other hand, the action would have atoastor role - the sum of the
actions of all men would be the common world (AREN2010, p. 224).
Allegorically, it would be the same as to treatnadin, concomitantly, as actors and
set designers in one piece. Therefore, the actindsrtaken in the course of the
show, would have the power to establish the relahgs between the characters
and simultaneously build the scenario where theyeldvhappen the play. In the
absence of an author, the scenario would not lablsted in the same way and
in the absence of all them, thereafter, there wooldhave any play or scenario.
So to the author (2010, p. 249):

The space of appearance comes into being whereserane together in the
manner of speech and action, and therefore predattprecedes all formal
constitution of the public realm and the variousrie of government, that is,
the various forms in which the public realm carobganized. Its peculiarity is
that, unlike the spaces which are the work of @nds, it does not survive the
actuality of the movement which brought it intormggibut disappears not only
with the dispersal of men—as in the case of grattstrophes when the body
politic of a people is destroyed—but with the digaegrance or arrest of the
activities themselves. Wherever people gather tmgett is potentially there,
but only potentially, not necessarily and not faev
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The "gift of action” would bring eternally the ndw the world, always renewing
the stage by means of new actors, which is the sfaracteristic of human existence. In
such a way that the spontaneity of the actorsair Httions, and in the constitution of the
stage, would turn the future unforeseeable. (ARENBOL12b, p. 531 e 2010, pp. 235-
240).

Another important aspect of the combination of @awi is the constitution of
freedom. That's because freedom in Arendt's vieulevhave as a necessary foundation
the existence of an area of common action for ienwhich men could be inserted
through words and deeds.”" (ARENDT, 1997, p. 194).

It is based on this concern of the extinction bétty by totalitarian instruments,
whose results can be disastrous, through a waywahdhe search for the continuity of
political order of freedom, through the other, thaie the value of establishing a new
constitutional order in the work of Arendt. The Gbitution emerges as a pact, as a
promise which constitutes the limits of the newesrdhus enabling the rise of liberty and
binding subjects. In the words of Arendt (2011344):

(...)So, promise and force, combining and agreedmg the means of
maintaining the existence of power; always when oampreserve the power
arising between them during any particular actiogesture, they are already
in the process of founding a stable terrain stmegtso to speak, that harbors
its added power of joint action process. The huriseulty of making and
keeping promises keeps an element of the humaityabitonstruct the world.
Just as the promises and agreements addressuhe duid provide stability in
the ocean of uncertainties of the future, wherautipredictable can erupt from
all sides, just as the human capacity to constiagtblish and build the world
always refer to our "successors" and "posteritydnttourselves and our
times.(...)

It is noteworthy the distinction Arendt makes betwdiberation and freedom.
Liberation is the struggle against unjustified riesbns of freedom, that is, to protect
property, the right to come and go or the life,dgample, against the arbitrariness of the
authorities. Freedom, however, would be a furthep,sthat it would have been
discovered, modern, in the fight for liberationhtiggduring the American Revolution.

Besides being a struggle against authoritariantcaings of the monarchy, the
struggle for freedom would be the result of thaseavery of public realm. At the exact
moment that the American revolutionaries gatheredearch of their freedom, they
acknowledged themselves in a public sphere in wtiiely could unfold to each other
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through speech and action. From the moment ofdisisovery, the freedom struggle
assumed the role of protagonist in those strughl@sculminated in the pre-federation
documents and, finally, in the Constitution of 1{8RENDT, 2011, p.60-61).

4 The problem of the political birth of the law — ®vereignty in Schmitt and Arendt’s

critic
The basic paradox of Carl Schmitt’s political demigsm — the rule of law
ultimately hinges on an abyssal act of violencelérit imposition) which
is grounded in itself; that is, every positive arttewhich this act refers, to
legitimize itself, is self-referentially posited ltlyis act itself — is that his
very polemics against liberal-democratic formalisexorably gets caught
in the formalist trap. Schmitt targets the utiligar-enlightened grounding
of political in some presupposed set of neutrail«ergal norms of strategic
rules which (should) regulate the interplay of indual interest (either in

the guise of legal normativism a la Kelsen, orhie guise of economic
utilitarianism) (ZIZEK, 1999, p. 18)

Prior to enter properly in the sovereignty theaoni Carl Schmitt, it is important
to make a reservation. As it has been already stggepreviously, in chapter II, our
utilization of Carl Schmitt’s theories has a pumdbkat is not the resurrection — or the
fortification — of the totalitarian ideas. Agregiwith Chantal Mouffe (2009, p.57), it is
believed that

(...) Schmitt is an adversary from whom we canrigbecause we can draw
on his insights. Turning them against him, we stiauge them to formulate
a better understanding of liberal democracy, ora #tknowledge its
paradoxical nature.

The most famous formulation of Carl Schmitt in sto the sovereign is that in
which he affirms (2012, p.1) “Sovereign is the ovieo decides on the exception”. Such
expression may appear, in a glance, a paradoxtd@dang a deeper look, it is noted that
it puts side to side two fundamental political monseto the existence of the Law: its
birth and its death.

To the German author, the exception is the monremthich the own juridical
order is found threatened is its normal conditiohexistence. In other words, exception
is any possibility of the juridical order, simphy collapse, independent of its warlike,
economic or social origin. Being threatened thallegder, it is set the moment of the
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exception (SCHMITT, 2012, p 6). Consequently, whieiding on the time that the
exception exists, the sovereign, in reverse, atsdes the time when it does not exist.
That is, the normality of the application of lawst® on the sovereign decision that is
based on factual and political conditions of theeexal world itself. The law can not be

oblivious to politics. In the words of Schmitt (Z01p. 1):

Precisely a philosophy of concrete life must ber@sted in it to the highest
degree. The exception ca be more important tait the rule, not because
the seriousness of an insight goes deeper thagl¢lae generalizations
inferred from what ordinarily repeats itself. The&ception is more
interesting than the rule. The rule proves nothihg, exception proves
everything: It confirm not only the rule but al$s €xistence, which derives
only from the exception; In the exception the powéreal life breaks
through the crust of mechanism that has becomédtosprepetition.

Thereby, the sovereign is both inside and outdmelégal order, as it decides
simultaneously on the exception and on the norgnalihis phenomenon is called the
"paradox of sovereigntyoy Giorgio Agamben (2005, p.19), explained atofet: "This
means that the paradox can be formulated thus: laels outside itself* or: "I, the
sovereign, who | am outside the law, declare thertet is nothing outside the law"."

That mentioned finding of Schmitt generates a htigeoretical problem for
normative theories of law, which tend to substdetits own legal order in a purely
normative level. Either in the hypothetical fundamat norm of Kelsen (2009, p. 35) or
in the critique of Austin’s theory of sovereigntyart (HART, 2009%. The rule itself
does not have the power to explain the existendbeofegal order that is, at all times,
threatened and protected by the political realifpre than that, the legal order itself
contains the terms of its suspension, in ordevtdaits destruction. So that, during the
period of the exception, the Law does not ceasxitd, it is only suspended. It is highly
interesting the description that Bernardo Ferr@f®9, p.109) does of the importance of

the unforeseeable at the thought of the Germaroauth

Thus, as opposed to the abstract generality oflthg (“should be”) to be

normative, being the "real life" Schmitt presensglf as something that has,
by its very nature, a potentially exceptional, amtdinary character. The
"reality” is the land of the imponderable and cogént, what does not obey
any rational criterion calculability and deductityij can not be defined and
planned in advance. Therefore, it is significaat the image Schmitt proposes

11 See, specifically, the five first chapters of HRFD Conceito de Direito. See also RAZ, O Concdio
Sistema Juridico: uma introducdo a teoria dosraeesejuridicos. Trad. Marcelo Brandao Cipolla. Sao
Paulo: Editora WMF Martins Fontes, 2012.
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the exception: it is, he said, "not classified urthe" what "disturbs the unity
and order of the rationalist scheme". In the exoepthe "real life" shows up
as something that can not be contained within tr@ameters of a normative
rationality, but at the same time needs to be riggdlly. [...] The issue of
"concrete" in Schmitt is associated with the in@piio establish ordinary life
on bases and incontrovertible affirmation of thedéo recognize that the
order your own background clutter.

The presence of the unforeseeable as a markingréeat the existing nature of
the legal order leads directly to the questiongppsed by Arendt in her philosophy of
action. Moreover, it is not difficult to associate author that sees, in freedom and action,
true instruments to realize miracles (AREDNT, 2020460) with an author like Schmitt
who has, as one of his main works, a “Political dlbgy”.

It is noted, however, that while for Arendt the arseeable and the new are the
“raison d’étre” of politics and, so, of the legatier. To Schmitt, the legal order identifies
itself with the formalism that he insists in idéyitng in authors like Kelsen, keeping the
new and the unforeseeable external to the Law, yuséfies the constant moments of
exception that would suspend the legal order im#rae of its integrity. As it shows the
excerpt from Zizek, Schmitt is not able to run avieym the legal formalism that he
criticizes so much.

In respect to the sovereign theory, the divergehedseen Arendt and Schmitt
get deeper in the moment of defining who and whaiukl be the subject(s) of
sovereignty. From the perspective of Schmitt, irespin Hobbes, the sovereignty should
be possessed by a “who”, that owns the power divfreaother subjects. While Arendt’s
theory of power is based on plurality.

For Arendt, power does not exist as property oy enle individual. In reality, the
power can only arise from the relation and orgarpaof various persons around a
determined structure of government. Furthermoresdyyng that a determined person is
in the power, obviously, what is meant is thatas that the person, per se, is the owner
of that power, but that a group of people actstebehalf (ARENDT, 2012a, p. 44).

On hers “What is freedom”, the author makes a tigtic of Rousseau’s
perspective of sovereignty — among modern theqmsts will consider Carl Schmitt as
one of the most capable defenders of the noti@oeéreignty. Arendt says that Schmitt
recognizes clearly that the root of sovereigntheswill: the sovereignty will be the one
that wishes and commands (ARENDT, 2000, p. 460).
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To the author, in reverse, the freedom that comma political action is totally
incompatible with the sovereignty of the will, invaay that both even may exist
simultaneously. This because sovereignty presugpagaevalence of an individualist
will, either from the sovereign or of a group, &g promises and laces related to the
future, essential to the moment of the politicairfdation, loses completely their sense.

It is needed, for that man to be a sovereign tetpart of a sovereign group that
he surrenders completely to the absolute of hisowtb the absolute of the certain general
will of a group. It turns impossible, thereforeg ttreation of the most basic condition for
freedom, which is the plurality of agents linkedtl®g of equality. In the words of Arendt
(2000, p. 455):

Under human conditions, which are determined byabgtthat not man but
men live on the Earth, freedom and sovereigntysaréttle identical that
they cannot even exist simultaneously. Where mesth wo be sovereign,
as individuals or as organized groups, they musingiuto the oppression
of the will, be this the individual will with which fore myself, or the
“general will” of an organized group. If men wishhe free, it is precisely
sovereignty they must renounce.

A paradox situation is then created. While Schraxposes, like Arendt, the
fragility of the legal order and its deep connettwith the world of politics, he also
establishes the idea of a sovereignty of the \wdk is capable of suspending the legal
order — and, in this moment, is totally opposediendt.

Considering the freedom and power derived fronstheereignty in opposition to
the freedom of will, it is necessary to compreht#arole that the first two occupy in the
birth and death of the legal order, moments in Wwisovereignty reveals itself fully.
Inside the Arendt’s theory, the violence and thevgowill be the two elements that
explain the two live moments of the legal order.

Violence is the use of a force to a determinedlifyyait has an instrumental
character, the protection or the destruction of lédgal order, for example. Power,
however, as it was seen, is a result of the plyrali convivences and it has not an
instrumental function. The power justifies to itsé is auto-referring, the existence of
the polis is the own reason for its maintenance, ekercise of politics seeks only to
dignify it, in such a way that there is not a fihglan instrumental function, after the

establishment of the power.
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To Arendt, power and violence are concepts thay deemselves mutually, not
being able to coexist — the same as freedom aretaignty, as already mentioned before.
Additionally, the violence, the difference of poweill never have a constitutive intent,
it will never establish its own foundations of pemmence, and it does not achieve to create

a public realm in which man can cohabit on equadisydoes the poweln verbis:

To switch for a moment to conceptual language: Pasvedeed of the
essence of all government, but violence is notlévice is by nature
instrumental: like all means, it always stands eead of guidance and
justification through the end it pursues. And whe¢ds justification by
something else cannot be the essence of anythingPpwer is in the
same category: it is, as they say, “and end iffit€Ehis, of course, is
not to deny that governments pursue policies anpl@mtheir power
to achieve prescribed goals. But the power stredteelf precedes and
outlasts all aims, so that power, far from being tians to an end, is
actually the very condition enabling a group of pledo think and act
in terms of the mans-end category). (ARENDT, 20124])

Outlining the difference between power and violenoa one hand, and
sovereignty and freedom, on the other, it turnsis the phenomenon of exception. To
do so, it is only needed to note the moments dhland death of the legal order of
freedom as moments of violence, sovereignty andinsaistence of power. Power and
freedom will only exist in the absence of action wblence and sovereignty as
government instruments.

Such affirmative would create the condition to, éaample, revaluate, critically,
the legitimacy of the legal orders that constantbes exception to perpetuate their
existence. Moreover, freedom and power arises pertiant theoretic instruments to the
analysis and deconstruction of legal orders fouratediolence.

From the legal point of view, it would remain tegossibility of existence of a
legal order understood completely apart from thedvof politics. As so, it is enough to
recognize that the moment prior to the emergendesabsequent to the annihilation of
law are intrinsically linked with issues of violenowvhile the moments of its full life are
founded on full power and plurality of politicabsks.

In other words, a legal order unconcerned withcibreditions of freedom and the
maintenance of the power that founded it, is allegder doomed to failure. More than
that, the kelsenian object, the rule from the ghesry of law, it would be an impossible

object, as a purely legal content would absolutepexistent. In a simple metaphor,
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politics emerges as the root of the law, thus lnigghe conditions for its birth and, later,
existence — it is not possible to understand tted mechanisms of a tree without looking,
also, for its roots.

5 Carl Schmitt and Hannah Arendt — Representation ad Sovereignty reinterpreted

The situation of the parliamentary system has nasolme extremely
critical, because the evolution of modern mass aeawy turned the
public, argumentative discussion in a simple enfiptynality. Some rules
of current parliamentary law, especially the prins regarding the
autonomy of deputes and the opening of sessiomeaapnstead as a
useless, pathetic and even superfluous ornamemtati® if someone
painted red flames in a modern system of centratens central to convey
the illusion of a burning fire. (SCHMITT, 1996, &)

The process that leads politics, in the Constihatidstate, to the representative
parliamentarian moment and the epistemologicairgite to separate Law from Politics
are part of the same process. It is not imposslmake an association between the
hypothetical fundamental rule in its relation teethormative system and the role
exercised by the constituent power in the faceooktituted power.

It is the same movement. That is to say, the thedryhe constituent and
constituted power is the first foundation of a legeience completely detached from
political circumstances.

The pillar of an order is founded centered in tiie,rwithin the limits established
by the constituent power. Accordingly, after aical study of the political roots of the
law, it should make a study of the positions of e and Schmitt regarding the
representative system.

In one of his most important works, the Theoryhsd Constitution, published in
1928, Carl Schmitt develops a perspective on tlaioa between individuals and of the
States which is based on oscillation between twecqmles, said to be formal, namely the
representation and identity. Before explaining th#ns noteworthy that, for the author,
the state is nothing more than a moment of theipallisituation of a people, thestatus
It is not, then, of an autonomous entity in relatio the unity of a people, but, in reality,
of an entity that establishes itself and is coatgd in the political relations that arise in
that unity (SCHMITT, 2011d, p.270).
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The first principle — the representation — would dstablished in an indirect
relation of recognition between state structures thie people as a whole — similarly to
what was shown by Sieyes in “What is the Third &atThe second — of the identity -,
in its turn, would have as a mark a direct relatbmecognition between the people and
the state structures. In other words, in represient¢he citizen would see their opinions
and desires reflected through representativesastiite structures, while in the identity,
the citizen would perceive himself as part of a timit makes up the State. In the words
of Schmitt (2011d, pp. 270-271):

[E]l pueblo puede alcanzar y mantener de dos mdihtisitos la situacion de
la unidad politica. Puede ser capaz de actuaciiticap ya en su realidad
inmediata —por virtud de una homogeneidad fuec@ngciente a consecuencia
de firmes fronteras naturales, o por cualesquidras razones -, y entonces es
una unidad politica con magnitud real — actual widentidad inmediata-
consigo misma. Este principio de la identidad detlpgo, existente en un
momento dado, consigo mismo, como unidad poliseshase en que no hay
ningun Estado sin pueblo, y por ello, un pueblaéastar siempre realmente
presente como magnitud efectiva. El principio captiesto parte de la idea de
que la unidad politica del pueblo como tal nuncedguhallarse presente en
identidad real, y por ello tiene que estar siemppgesentada personalmente
por hombres.

To the author, no existent State could be founde&tlsively in any of the two
concepts. The composition of the political struetaf the States would be classified in
lower or higher levels of representation and idgr{CHMITT, 2011d, p. 282).

Another interesting aspect of Schmitt’s identifioatand unity theory is the issue
of representation in Parliamentarian State. In @owce with the author, true
representation happens only in public realm (SCHME011d, p. 274).

Thus, for parliament to be considered the legitena&presentative of national
unity is necessary that its decisions are madeigubso that when the performance of
parliament abandons its public aspect, it losegrésogative "to be the representative of
the political unity of people” (SCHMITT, 2011d, 282).

In his witness vision of the fall of the Weimar Ribftic, Schmitt asserts that the
parliament of mass democracies was nothing moredhaartifice, veneer of legitimacy,
to decisions taken in the shadows and all thegradntary process a mere hoax, simple

"red flames [painted] in the heaters of a modemtra¢ system of heating to convey the
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illusion of a burning fire "(SCHMITT 1996, p. 8)o$he bond of identity between people
in mass democracies and the parliaments was abgohanexistent.

For Arendt, the issue of representation ariseaatetision on the dignity of the
political sphere itself" (ARENDT 2011, p. 299). Heralysis of the parliamentary system
arises in assessing the results of the AmericamlRgon, which, for her, failed to meet
all its aims. This is because, although it haddistaed a constitution capable to guarantee
basic liberation rights against authoritarian camsts, it was unable to generate the
atmosphere of freedom in this revolutionary mom#vhat, to the author, in the long
term, would be responsible for the own decay ofibdipan spirit in the United States.
Arendt says (2011, pp. 345-346.)

In terms of current institutions, is in Parliamemtd in Congress, where it
moves among its peers, which materializes theipalitife of a member of
representative government, no matter how much tme can spend on a
campaign, trying to garner votes and listen toetleetorate. The critical issue
is not just that this is just an obvious cheapatitn of dialogue in the modern
party government, in which the voter can only comse to refuse to ratify a
choice (except for American primary) is done withityand even consists of
the flagrant abuses, such as the introduction efttade policy elites own
methods, in which the relation between represemtatnd voter turns in the
relationship between seller and buyer. Even ifdkigcommunication between
representative and voter, between nation and MRaeha [...] that
communication is never between equals, but betwhese who wish to
govern and those who are governed.

The big difference, however, between the perspestof Hannah Arendt and Carl
Schmitt is that for the first, the solution is ttreation of spaces of freedom and power,
in which the agents can prove the public realm #meteafter, incorporate it, while for
the second, as we know, the solution is in totaditahypothesis.

Returning to the ideas of unity and identity of re®ple, it is important to assert
that it is through them that arises the concept@fpolitical in the work of Carl Schmitt.
The politic would have in its own context the diffatiation between friend and enemy.
This, obviously, would not represent the total igemhing of the concept of other
distinctions as the aesthetics (ugly and beautifuthoral (good and bad) as an example
(SCHMITT, 1992, pp. 51-52). Although other critedan influence the choice of who
will be the enemies and friends - such as religithre autonomy of this difference is that

enables its existence as a concept itself.
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The last criteria to set the political division wdbe the possibility of war. Friends
are all those who, in a possibility of conflict, wd be allied to fight against a common
evil. On the other side, enemy would always be &xa¢rnal threat, the foreigner that
would represent the possible west of the consttutety (SCHMITT, 1992, p. 60).

The criteria of the friend/enemy could be assodiateth the matter of the
language as an instrument of political concretiarthe best Greek tradition, we could
say that friend would be all those who are captab#peak the same language and debate
in the ayopd (agora), while the enemies would be the barbari@hese existence,
oblivious to the common world of the Greeks andrthenguage, would represent a
constant threat of extinction.

With regard to pluralism and homogenization ofuhéy, it is important to clarify
that the establishment of a political unity opposethe other does not necessarily mean
overcoming the individualities rather than the libtaof the politic. The main point lies
in the fact that, despite all internal differentiegt there may be between members of the
same unit, in case of a war, they would be williadight in defense of their identity. If
the connection between the members of this groupisso powerful to the point of
triggering a fight in defense of the unit, therdl Wwe no need to talk about the politic. In
the words of the author himself (1992, p 65.)

The word "sovereignty" here has a good sense, énsime way that
"unity". This does not mean, in any way, thatadlividuality being of each
person belonging to a political unit would haveb® determined and
controlled by the policy, or that a centralizedteys would destroy any
other organization or corporation. [...] Anyway: @a&onsequence of the
orientation according to the possible extreme dase effective fight
against an actual enemy, the political unity, neagly, or is the decisive
drive to the friend-enemy grouping, and in thatssefnot some sovereign
absolute) sense, or it simply does not exist.

This homogenizing perspective of the political s seems, at first sight,
absolutely incompatible with Arendt’'s politics peestive. Indeed, the author herself
seems quite refractory to this conception of pmditas she demonstrates in The Origins

of Totalitarianism. Arendt states that (2012b, B.25

From a political standpoint, tribal nationalism als insists that is surrounded
by "a world of enemies”, "one against all", andtttieere is a fundamental
difference between this people and all others.rAfi that the people are
unique, individual, incompatible with all others)dadenies theoretically the
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very possibility of a common mankind long beforevas used to destroy the
good mankind.

However, two factors ultimately reconcile this wisiof politics focused on a
primary unity, which can not be regarded as huyatself.

In the foreground, despite the ambivalence of Ateaglarding the nation-state, the
empirical recognition that human rights directlypdadent on the rights of the citizen of
a State to be recognized endorses, indirectlysidjet of friend/enemy from Schmitt .
That is, the individuals must constitute some paldr political unit to have their rights
recognized, so that the politics itself - dependantfirst, of these basic rights - does not
exist outside of the political units (ARENDT, 2012b 258).

In the background, the own nature of the publi¢trnethat requires a deep bond of
equality between its constituent subjects doesanptiori, allow the existence of political
humanity. The exercise of freedom does not dispemsédentification between the
various subjects that make up the politics. Thexrabteristic, perhaps, come as close for
both Arendt and Schmitt because both drank dirdetlgn Greek sources to find the
grounds for their theories. The agonism of theviadial who acts and discourses is based
on the existence of a unit of equals. Arendt exigld2012b, p. 344):

Freedom, in all places where it existed as readityays had spatial
boundaries. This is very clear in relation to tagést and most elementary
of all negative liberties, freedom of movement; bfoeindaries of national
territory or the walls of the city-state coveringdgprotecting a space within
which men could move freely. International treatiesl guarantees offer
an extension of this freedom territorially boundgtizens outside the
country, but even under modern conditions stilldewit coincidence of
freedom and limited space. What is true freedomafement also applies
largely to freedom in general. The freedom in tbsitive sense is possible
only between equals, and equality itself is by neans a principle of
universal validity, and it is also only applicabiéh limitations and even
within certain spatial limits. (...)

Other thing that this approach of the thoughts afl Schmitt and Hannah Arendt
makes clear is the fact that the legal systemgabtic spaces enjoy a special quirk that
allows us to think in terms of politics and polgigolicies. The potential antagonism of
different units enables each to enjoy a uniquetitieassigned by the plural contributions
of its various agents. Thus precluding the existarfca single object with respect to the
legal phenomenon, intrinsically linked to each uaitd creating, therefore, varied
phenomena that require different tools to be urideds
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From this, we see the relevance of the concept @ihd$, as espoused by
Heraclitus in pre-Socratic philosophy whose valbhared by Schmitt and Arendt, is
extremely relevant to the scope to make a poliggastemological framework of law.
Says HeraclitoA From this, we see the relevandbdefconcept of Nomos, as espoused
by Heraclitus in pre-Socratic philosophy whose eadhared by Schmitt and Arendt, is
extremely relevant to the scope to make a poliggstemological framework of law.
Heraclitus says (2000, p. 92)idyecBar ypm Tov dfjpov vrep 10D vOpoL dkmonep Tel e0s”
(The people should fight for the Nomos like asdawall).

6 Hannah Arendt, Carl Schmitt and the Nomo#? of the Polis

And he who becomes master of a city accustomedegddm and does not
destroy it, may expect to be destroyed by it, fordbellion it has always the
watch-word of liberty and its ancient privileges @gallying point, which
neither time nor benefits will ever cause it togket: And what ever you may
do or provide against, they never forget that naméheir privileges unless
they are disunited or dispersed but at every chémeeimmediately rally to
them, as Pisa after the hundred years she hadhmérin bondage by the
Florentines (...) But in republics there is mor@bty, greater hatred, and more
desire for vengeance, which will never permit thienallow the memory of
their former liberty to rest; so that the safesywgto destroy them or to reside
there. (MACHIAVELLI, 2011, p. 26)

When writing the fifth chapter of what would becoinie most famous work,
Machiavelli establishes an interesting link, whaseaning is strongly related to the
object of our study. For, the Florentine authoe, itve of freedom and love for the (old)
laws were intrinsically linked. It is to say, a pé®who once knew freedom and that had
its own laws, in other words, who lived in a repablould never forget it. This would
have been the reason that, for example, led thatre/Pisa even after a hundred years
of Florentine domination. This association betwgeadom and laws (or customs) is the
key to understanding the sense that Arendt and Bogine to the word nomos. Freeman
and the Republic, when dominated, do not only figihttheir freedom, but also for its

legal system, it is only through and withis legal system thaheir freedom can exist.

12 Although Arendt uses "law" as a translation of therd nomos, in her work, there is a concern to
delineate the meaning of this translation into nmodanguages. Thus, to avoid confusion and even an
absolute contradiction to the criticisms of Schittitit will be in the front will be described; wellkdvoid
using a word by another. For an overview of the mmegaof nomos word and its translation, see
ARENDT, HannahThe Human Conditior1,998. p. 194.
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It is the need of a common space and instrumentalitons for the exercise of
freedom that inspires Hannah Arendt to developtimeory of the nomos. Analyzing the
origin of the polis, their roles and relations e tGreek world, she shows that men in
search of freedom - in reference to the discussilbpeady made on the American
Revolution - need a framework that on the one haadyored their existence as public
entities and, on the other hand, guarantee thencotyt of their words and deeds. That
new space, men could interact and could seek tharochment.

However, it is noteworthy that the concept of pdisot identical with that of the
physical space of the city's existence, so plodis would not be the city-state, would not
be Athens or Sparta, but the common world and,efbeg, political that would be
constituted among those citizens. Carl Schmittuin, as we have seen, argues that the
State is nothing more than the situation of a pe¢SICHMITT, 2011d, p. 270). In this

sense, the author's own words (2010, p 248.)

Strictly speaking, the polis is not the city-stateits physical location; is a

community organization that results from acting apdaking together, and its
true space lies between people living togethethfatrpurpose, no matter where
they are. "Wherever you go it will be a polis": skefamous words came not
only to be the motto of the Greek colonization, bxpressed the conviction
that action and speech create a space betweemitti@gants can be located
properly in almost any time and place. It is thacpof appearance, in the
broadest sense of the word, ie, the space in whippear to others and others
to me; where men exist not merely like other livimginanimate things but

make their appearance explicitly.

On the other hand, the simple structuration aedi#fsire to constitute a common
space would not be sufficient to ensure the suanfdbss company. Thpoliswould need
both a substantive protection - walls - as a stmattprotection - their rules of political
life, the nomos (ARENDT 2010, 243 p.). At that mampeemerges with all its force, the
importance of nomos - and hence its linguistic ayuity. That's because the Greek word
nomos had a double meaning, surpassing that ofwoud "law", meaning either a
limitation of the own citizens’ act and the spaéexistence of the polis. Thus, "[a] law
[nomos] is an established and erected wallsiisifie which creates a real political sphere
where men freely circulate (ARENDT, 2009, p. 243)."

Therefore, the nomos arise both as a preconditiothé existence of the polis, as
support condition for its permanence. That's bez#us nomos would allow men to know

the limits of their performance both from a pobltiand territorial point of view. In
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addition, while the barbarians were subject topbeer of their king, Athenian citizens
were subject to its laws, that made them equalfl@®d(ARENDT, 2009, P. 244). In the
author's words (2009, p 231.)

For the Greek way of thinking, freedom, therefdrad roots in a place, to
which was attached, and by which it was definespace of freedom whose
boundaries coincide with the walls of the city, fadis, or, more exactly, its
agora.

Besides, the actions by their unpredictable ananinollable nature would have
to have a space in which stability is not lost matitude of ways and fall in the historic
oblivion. In other words, citizens need to be prese in a world where freedom, in
Arendt's sense, that simply did not exist (ARENLQ, p. 247).

The space that opposes the public domain, in wthiete are no political freedom
and relations, is called “desert” by Arendt (2009,253) and, in its essence and in a
radicalized way, reproduces the phenomenon of itatanism (2012b, p. 277),
representing a constant threat to freedom.

So, the foundation of the nomos in each politigat depends on the needs and
contributions of the agents that compose it. Thatiere is no universal model of nomos
that can be applied over any terrain, the nomog@seas an artisan work. As the walls
of the polis to be effective require the understagaf geographical features of the city
that it will protect, a nomos is really efficienhen it worries about the dangers offered
by each unit with its proper public sphere. Itigetthat sometimes the problems presented
to the units can be the same, however, in mosscgseen the unpredictability arising
from the nature of politics, the challenges andgegas of every political and legal order
are peculiar to each reality.

Hence the relevance of the already abovementiaagadient of Heraclitus ("The
people should fight for the Nomos like as for alWglthe word nomos itself would come
from the Greek wordhemein- distribute, possess (which was distributed)intabit —
and, therefore, the rapprochement between walldaavglwithin the meaning of nomos,
would be clear (ARENDT 2010, p. 77, footnote 62).

Concerning Schmitt, his theory about the nomomisel to the attempt to explain

the context of international law in Eurdpeafter World War II, such intent is done

13n this work, the issue relating to the internagiblaw will not be dealt with.
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through his book "The Nomos of the Earthllt is, again, a critique on the normative
concept of law.

Much like the interpretation of Hannah Arendt w&garl Schmitt approaches the
concept of nomos that of territorial space. To #sl, the author seeks to avoid the
translation of the Greek word by word "law." Sucpasition would be justified by the
loaded tradition that the word "law" would bringaddendum, the very characterization
of the term "law" as a "must be" opposed to a "§&imwhich is incompatibilizaria with
the territorial nature of the term (SCHMITT, 201pa58).

Much like the interpretation of Hannah Arendt, C&dhmitt approaches the
concept of nomos to that of territorial space. Tosw, the author seeks to avoid the
translation of the Greek word by word "law." Suchasition would be justified by the
loaded tradition that the word "law" would bringaddendum, the characterization of the
term "law" as a "should be" opposed to a "be", Whimuld not be compatible with the
territorial nature of the term (SCHMITT, 2011a58).

Advancing in his explanation, Schmitt criticize® tthodern perspective of law,
whose appearance is merely positivist, linked t@atwie calls "Bureaucratic State", so
that the more substantial concept of nomos couldbeatify in any way with the abstract
“law”. Nomos represent the territorial, social, ifoal and religious division that would
characterize a particular legal order, its meamingld exceed, by far, one of the modern
abstract “law”. In the words of the author himg&8CHMITT, 2011a, p 58.)

Nomos, unlike [the law], nemein comes from a wdrdttmeans both "split"

and "grazing" [Weiden]. The nomos is therefore irdiate way in which one

perceives clearly the political and social order af people, the first

measurement and division of pasture, ie the ocaupaf land and the concrete
system which this division is derived [...] nomeshie measure that distribute
the land and the soil of the land by placing @ iparticular political, social and
religious order. Measure, order and form constihetiee a concrete spatial unit.
Occupation of land, the foundation of a city orcdoay becomes visible the
prefectures with which a tribe, a people or a grbepomes inactive, in other
words, arises historically and demarcate a patamd as field strength of a

14 Justifying his attempt of reusing the concept, Stthwrites: If, despite all this [the misuse of ttem

by European scholars], | employ the term nomosragaiits original sense, do not do it in order to
artificially revive buried myths or to evoke emplyadows. The term nomos is used by us becauss it ha
the property of preserving cognitions that ariserfithe current world problems against a legal pasit
plot, in particular the danger of being confusethwérms and concepts pertaining to the legal oailod

the state of the nineteenth century. SCHMITT, 20p1&7
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system. (...) In particular, the nomos can be @effias a wall, considering the
wall is also based on sacred location.

However, the author argues that during the Heltengeriod itself, the meaning
of the word nomos was being corrupted by the pafe¢he Sophists, to a point which
may now be associated with the positivist and modense of the word "law.” Such a
change would be justified by the interest of thplssts to transform the prefectures in
"mere provision or rule” (SCHMITT, 2011a, p. 66)of the historical point of view, the
need for a new understanding of the word nomosomase decline of the polis and the
rise of the cult of political power holders.

Thus, there is a clear similarity between the megmiattributed to the word
nomos by the two German authors. Although Schrod@ti$es primarily on territorial and
political senses, the interpretation that Arendkesaof the Hellenic society and its sense
of freedom in the realm of nomos is fully compatibtonsidering that, according to
Arendt herself, the existence of freedom requirpsotected space, its own space, which
has a territorial, legal and political aspect.

This connection point, more than all the other padnmakes possible to realize
that the existence of politics, freedom, action galer have as a fundamental
prerequisite the foundation of a legal order, nthes that, a legal, political, sociological
and territorial order which is limiting and found=frfreedom in direction to a determined

unit.

7 Conclusion

“E Polo: - Every time | describe a city | am saysomething about Venice”

[Khan] — When | ask you about other cities, | wemhear about them. And
about Venice, when | ask you about Venice.

[Polo] — To distiguish other cities qualities, | stitspeak of a first city that
remains implicit. For me it is Venice.

[Khan] —You should then begin each tale of yoaw#ls from the departure,
describing Venice as it is, all of it, not omittiagything you remember of it”
(CALVINO, The Invisible Cities. Ed. Harcourt Bracg Company, 1974,

Florida. p. 86)
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The purpose of this paper is not - nor could i tmeestablish definitive conclusions
regarding the possibility of a joint critical of Haah Arendt and Carl Schmitt to the
normative model of legal science. What was interfter@ was to perform a provocative
analysis of the proper limits of such a model whialour view, become patent as being
collated with the key concepts of the authors used.

Firstly, the thought of Schmitt and Arendt intera dppose to the traditional
normative theories of law and politics. Both noriviatn of Kelsen which centralizes the
phenomenon of law in a pure and distant rule thdistant of the world as well as a view
that restricts the political stage of the congress®l parliaments, do not appear sufficient
to explain the legal phenomenon and the politit@mmenon for the two authors.

The opposition of the two authors to these norneathodels that will justify the
attempt to create bridges between the abysm tpataes them. In this sense, both the
ideological, bibliographic and biographical diffaoes are set aside on behalf of an
attempted contribution to critical normativism. Hewer, it must be clear that the use of
Schmitt is inspired by the desire to learn from l@ind to use his concepts against him -
or against its attempt to establish a totalitagtate.

In her effort to demonstrate the fruitfulness & folitical sphere, Hannah Arendt
uses a concept of action and freedom present ituingan condition. That is, in her
opinion, men can at any time, as long as they agledge themselves as equals and seek
the constitution of their freedom, found an ordasdx on a plural power. Parliaments
facing to itself and a class of politicians are swifficient to exhaust the human ability to
constitute the new and the freedom. The actioreregmtly human capacity, is the biggest
cause of the unpredictable and ever new.

Schmitt, basing on the theory of the state of etioap that is the moment in which
the existence of law is threatened - demonstratsthe specific genetic conditions, of
annihilation and of maintenance of law reside imoétical will that is both inside and
outside the order. Moreover, its objective is tondastrate the weakness of formal
theories of constitution of the legal phenomenataoise in his opinion they are unable

to deal with the issue of exception.
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So, the author posits his theory of the soveregyore that is capable of deciding
on the exception. That's when Hannah Arendt seendésaigree. Arendt is a profound
critique of theories of sovereignty, especiallytgsubjectivist bias. The attempt to create
a single will responsible - either starting witheoor more individuals - for operating a
plurality of agents, it does not seem compatiblinwhe idea of freedom.

It is the theory of violence in opposition to povileat will explain the situation of
exception in the eyes of Arendt. While power idwag construction founded on a desire
to exercise freedom and therefore, with no instmsalefoundation, violence is always
the sheer force exerted to a finality. Thus, thacspfor violence is that which comes
before and after the foundation of liberty.

This association between the time of "sovereignd aime of "normality” with
violence and power, allows an accurate analysisheflegal system, evaluating its
legitimacy through the use that they make of theepkion and if, effectively in its limits,
freedom is realized at some point.

Then, the issue of representation was the objeamalfysis, using, on one hand, the
criticism of Schmitt's to the inability of repredative power to effectively stay connected
to the people that it purports to represent, aadomdly, of the Hannah Arendt inability
to provide the same power the dimension of politesdastence to the people of its
constituency.

The duality friend/enemy present in the work of d¢hwas used to demonstrate
the limitations present in Arendt's own liberaldhethat is not possible to ignore the
phenomenon of the unit to ensure freedom and teecise of rights. As a result of this
is the inherent peculiarity of every legal and pcéil order that will give rise to private
instruments to understand its operation - buildipgone more critique to the possibilities
of a normative theory. It is this discussion thdt l®@ad to the emergence of the debate
over the nomos, the last chapter of the work.

The concept of nomos, present in Western thoughedileraclitus, will be another
connection point between the theories of Schmitt Arendt. The second will focus on

the genealogical aspect of nomos that will arisé whe walls designed to protect the
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polis, the public space of coexistence among men. Giemgphasis that the nomos
emerges as a work of artisans in order to perpefuag¢dom.

Schmitt, in turn, will highlight the specificity herent in the concept of nomos,
which seeks, always referring to a geographicahptaal and political specific as
opposed to an abstract and normative concept of law

Both authors, as analyzing the concept of nomesnde emphasize the importance
of a local analysis of the legal phenomenon, withppr tools for understanding each
space. Even the phenomenon of freedom can notddgzad abstracting the conditions
of power or violence to which every people is sabjaroughout its history. An exercise
of freedom is not the one that consecrates it @&word in some Magna Carta. An
exercise of freedom is one that also creates tlssilple conditions to be free and,

therefore, to speak and act among equals.

Refferences:
AGAMBEN, Giorgio. Homo Sacer: Il Potere SovranoaeNuda Vita. Torino: Giulio
Einaudi, 2005.

. Quel Che Resta di Auschwitz. i@fxdtalia: Bollati, 2010.

. (org.) Introduzione: Un Giuristav@di a se Stesso. ltalia: Neri
Pozza, 2011

ARENDT, Hannah. A Condi¢cdo Humana. Trad. RobertpdRa. 112 ed. Rio de Janeiro:

Forense Universitaria, 2010.
. A Vida do Espirito. Trad. Cesar ustig R. de Almeida, Antbnio
Abranches e Helena Franco Martins. Rio de Jan2(08.

. Eichmann in Jerusalem: a repattie@banality of evil. United States

of America: Penguin Books, 2006.
. Entre o Passado e o Futuro. TradtdWV. Barbosa de Almeida. S&do

Paulo: Editora Perspectiva, 1997.
. Essays in Understanding: 1930-.108ded by Jeremy Kohn New
York: Harcout, Brace & CO, 2005.

. On Violence. United States of AcaetHarcourt, 2012a.




RE

—_—
Revista da Foculdade
de Dhreito da JER]

-REVISTA DA FACULDADE DE DIREITO DA UERIJ- RFD- v.1, n.25, 2014

. Origens do Totalitarismo. Trad. d®imb Raposo. Sao Paulo:

Companhia das Letras, 2012b.
. Sobre a Revolugéo. Trad. de DBoigmann. Sao Paulo: Companhia

das Letras, 2011.

. The Portable Hannah Arendt. UiStates: Penguin Classics, 2000.
EMDEN, Christian J. Carl Schmitt, Hannah Arendtd dhe Limits of Liberalism. In.
Telos Spring 2008 vol. 2008 no. 142.

FERREIRA, Bernardo. O Risco do Politico: criticald®ralismo e teoria politica no
pensamento de Carl Schmitt. Belo Horizonte: EditdfMG; Rio de Janeiro: IUPERJ,
20009.

FREUD, Sigmund. The Future of an lllusion. In. THreud Reader. Edited by Peter Gay.
12 ed. Great Britain: Vintage, 1995.

HERACLITO in Os Pré-Socraticos: vida e obra. Omgsé) Cavalcante de Souza. S&o
Paulo: Editora Nova Cultura, 2000.

KATEB, George. Political Action: Its nature and adtages. In. The Cambridge

Companion to Hannah Arendt. Org. Dana Villa. 13&ainbridge: Cambridge University

Press, 2000.

KELSEN, Hans. Teoria Pura do Direito. Trad. JoaptB#a Machado. 82 ed. Sao Paulo:
Editora WMF Martins Fontes, 2009.

MOUFFE, Chantal. The Democratic Paradox. Londons®¥g2009.

SCHMITT, Carl. A Crise da Democracia ParlamentaadT Inés Lohbauer. Sdo Paulo:
Scritta, 1996.

Al Nomos della Terra. Trad. Emanu@&destrucci. Italia: Adelphi,

2011a.
. O Conceito do Politico. Trad. AMarM. Valls. Petropolis: Editora

Vozes, 1992.

. O Fuhrer Protege o Direito. In MACEJR., Ronaldo Porto. Carl
Schmitt e a Fundamentacéo do Direito. Trad. Pedeindann. S&o Paulo: Saraiva, 2011b.
. Political Theology. Trad. Georgew&d. United States of America:

Chicago University Press, 2012.



RE

—_—
Revista da Foculdade
de Dhreito da JER]

-REVISTA DA FACULDADE DE DIREITO DA UERIJ- RFD- v.1, n.25, 2014

. Stato, Movimento, Popolo. In. UuariSia Davanti a se Stesso. Org.

Giorgio Agamben. lItalia: Neri Pozza, 2011c.
Teoria de la Constitucion. Trad. disan Ayala. Madrid: Alianza

Editorial, 2011d.
SIEYES, Emmanuel J. Qu'est-ce que le Tiers étate@li;d0. France :Edition du Bouche,

2002.

SLUGA, Hans. The Pluralism of the Political: FrorarCSchmitt to Hannah Arendt. In.
Telos Spring 2008 vol. 2008 no. 142.

ZIZEK, Slavoj. Carl Schmitt in the Age of Post-Ria. In. The Challenge of Carl
Schmitt. Org. Chantal Mouffe. London: Verso, 1999.



