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Abstract

The research on social movements has observed the internal dynamics of
movements, the construction of their identities, their forms of performance, as
well as their organization and mobilized resources. From the continuous
observation of movements in their local and transnational dynamics, the uses
of law have been analyzed, on the one hand, as part of the strategies and
resources mobilized by the movements and, on the other hand, as part of the
institutional structures of opportunity and repression. This article aims to
demonstrate the possible paths to be developed for an analysis of the forms of
mobilization of rights from the point of view of social movements that also
consider the complexity of the legal form. For this, the work is divided into
three parts. The first will bring a summary of the different perspectives in the
field of social movements. The second will focus on the current debates on
social movements, protests and austerity policies. And finally, the third will
present the discussion promoted in this special issue of the Law and Praxis
Journal aiming at offering new questions for a research agenda on the matter.
Keywords: crisis, social movements, social rights, austerity.

Resumo:

A pesquisa sobre os movimentos sociais observa a sua dindmica interna, a
construcdo de suas identidades, suas formas de atuacdo, bem como a
organizacao e recursos mobilizados. A partir da observagdo continua dos
movimentos em suas dindmicas locais e transnacionais, os usos do direito
foram analisados, por um lado, como parte das estratégias e recursos
mobilizados pelos movimentos e, por outro lado, como parte das estruturas
institucionais de oportunidade e de repressdo. Este artigo tem por objetivo
demonstrar os possiveis caminhos a serem desenvolvidos para uma andlise das
formas de mobilizagao de direitos do ponto de vista dos movimentos sociais
gue considerem também a complexidade da forma juridica. Para isso, o
trabalho serd dividido em trés partes. A primeira trara uma retomada das
diferentes perspectivas no campo dos movimentos sociais. O segundo centra-
se nos debates atuais sobre os movimentos sociais, os protestos e as politicas
de austeridade. E, finalmente, a terceira apresentara a discussdo promovida
nesta edicdo especial da Revista Direito e Praxis com o objetivo de oferecer
uma novas questdes para uma agenda de pesquisa sobre o tema.
Palavras-chaves: crise, movimentos sociais, direitos sociais, austeridade.
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Introduction

The field of research on social movements has produced, at least since the
1970s, multiple analytical perspectives. They have focused on the observation
of the internal dynamics of movements, the construction of their identities,
their forms of performance, as well as their organization and mobilization of
resources. The field was initially categorized within the disciplines of sociology;
meanwhile, with the transnationalization of networks of movements
themselves, the research on social movements also spread to the political
science, international relations and, finally, the field of law. One of the central
movements in this context was the Global Justice Movement, which brought
together activists worldwide organized around social justice struggles and
which also criticized the "there is no alternative" motto reporting the problems
of economic globalization.

From the continuous observation of movements in their local and
transnational dynamics, the uses of law have been analyzed on the one hand
as part of the strategies and resources mobilized by the movements and, on
the other hand, as part of the institutional structures of opportunity or
repression. Increasingly law has become the subject of reflection in the field of
social movements theory. Such reflection, however, is often marked by the
lack of a more in-depth analysis of the ambivalent role of the legal form in
social relations, a debate that has long been held by the materialist theory of
law. Considering this diagnosis, this article aims at highlighting possible
pathways to be developed for an analysis of the forms of mobilization of rights
from the point of view of social movements that also consider the complexity
of the legal form. For this purpose, the work is divided in three parts. The first
brings a review of the different (theoretical) research phases in the field of
social movements. The second focuses on the current debates on social
movements, protests and austerity policies. And finally, the third presents a
discussion based on the articles in this dossier and propose a research agenda
that analyzes the struggles for social rights in times of austerity as a strategy of

mobilization for social movements.
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1. Social movements research towards a materialistic approach

Many social scientists have already dealt with the question of the relationship
between individual agency and the demand for social change.' Social
movements research as a discipline however established itself in the 1960s.
The emergence of the discipline is characterized by its detachment from the
Marxist theory and the influence from the mass psychology. According to
Chesters and Welsh (2010, p. 3), this was central to the development of two
research streams in the Global North: a European one, mostly based on
Marxist theory, and a US American one, based on the approach of mass
psychology studies. This contrast is reflected in the different views of the
phenomenon of protest and the further development of the research field. In
the US tradition, collective behavior has been addressed especially with regard
to individual human action. The so-called European research focuses more on
the causes of protests and the role of collective identity for social change.

During this phase, institutions were rarely included in the analysis of
collective mobilization. They were only relevant if they did not function
properly — “as a result of an economic or political crisis” — and lead to the
dissatisfaction and mobilization of people, thus stimulating the irrational fears
and emotions of the masses. The combination of structural functionalism and
socio-psychological studies has been defined under the theory of relative
deprivation (Kern 2008, 5). This theoretical approach was particularly criticized
for the fact that many studies have devoted themselves to the psychological
processes and developed a “distanced relation by the researchers to their
subject” (Kern 2008, 10).

In the 1970s, resource mobilization theory questioned the
psychological assumption of a mass driven by irrationality, building a central
critique on the perspectives of the former research approaches. On the basis
of empirical studies, it was shown that collective actors “use” their means

“aiming at certain goals” (Kern 2008, 10). This perspective goes beyond the

! Federici (2012) defines the central role of collective actors in the emergence and
transformation of capitalist society, namely the organization of forms of resistance and
alternative life. According to the Marxist tradition, “social development is preceded by class
struggles” [...]. Tensions of society culminate in the course of history “in the emergence of a
revolutionary movement, which causes a radical upheaval” (Kern 2008, 9-10).
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general reproach, widespread within the Global North, that social movements
would adopt a pathological and divergent attitude towards democratic
institutions (Chesters and Welsh 2010, 5). The work of McCarthy and Zald
(1977) is a central example of this theoretical change. The fact that the
expectation, disappointment and discrepancy between claim and reality do
not always lead to a protest movement has been since then investigated in
details in order to reveal which concrete mechanisms trigger individuals to
collective action (Kern 2008, 12). This criticism contributed significantly to a
shift of the research focus in the field from the causes to the mechanisms of
mobilization (Kern 2008, 12), and therefore, to the forms of organization,
which have been developed through empirical studies.

This perspective was synthetized around the “resource mobilization
approach”, which has been further constantly reinterpreted (Kern 2008, 12).
Between the 1980s and the 2000s social movements research experienced a
new boost. Theoretical frameworks such as the “framing approach” (see e.g.
(Goffman and Berger 1986; Benford and Snow 2000)) and the “theory of
political opportunity structures” (cf. Kitschelt 1999) were developed during this
period and are still considered today as the key concepts of social movements
research (Della Porta and Diani 2006; Kern 2008, 11).

This change of perspective in the field also applies to the approach
“contentious politics” (cf. McAdam, Tarrow, and Tilly 2001; Tilly and Tarrow
2006; Tarrow 2011). From mobilization causes, through mobilization
mechanisms, to the analysis of protest waves and their related events, a new
focus was created in the social movements research. These current
approaches aim at describing, on the one hand, the relationship between
mobilizations and institutions; and, on the other hand, the organizational and
strategic processes of movements (Della Porta and Diani 2006). Tilly, Tarrow,
and other successors of the contentious politics approach are also classified in
the field of social theory and represented within this field as they bring the
theory of movements in dialogue with the critical societal analysis (Tarrow
2011). However, most of the researches in this field were carried out mainly at
the local and micro level. Their results give insights into the detailed
characteristics and strategies of the movements, but they often ignore a
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relational analysis of the concrete problems and a theoretical embedding
(Della Porta 2015a).

Social movements research developed around several axes in the
global context. In Europe, as already mentioned, in partial detachment from
the Marxist thought, at least until the economic and financial crisis of 2008,
the historical division between “old and new social movements” has a special
significance. According to Kern (2008, 11), the emergence of the ecology,
peace and new women’s movement in the early 1970s dominated the field as
the “particularly relevant research topics”. For some scholars, the issues of
work, or labor movements, shall be neglected as the theme of an old, already
surpassed social phenomenon to which social theory and social movements
research should pay little attention (see the criticism of Hetland and Goodwin
2014). Against the class-debate, the post-materialist approaches have acquired
a special meaning also in the Global South (cf. Habermas 1990; Habermas
2014; Offe 1985; Laclau and Mouffe 2014). These perspectives focus on the
new politicization strategies and antagonisms within different social groups in
the context of over-complex societies (Chesters and Welsh 2010, 14).

The conceptual separation of “old and new” social movements has
been further adopted in the social sciences without problematization (Rucht
1994; Klein, Legrand, and Leif 1998). Another important cleavage in the
movements research is the distinction between right-wing and “left” or
“popular” social movements. Particularly in Europe, especially in Germany, a
large part of the social movements research is dedicated to the phenomenon
of right-wing populism and its forms of organization.> In Latin America, as
Camacho (1987) already in the 1980s proposes, this issue is addressed
throughout another differentiation. On the one hand, are the “social
movements”, which can represent any collective organization, including
conservative groups; and, on the other, the “popular movements”, the latter
describing groups organized around popular struggles and aiming at social
change, as the example of campesinos, landless workers, and others. The
central political role of popular social movements in the region as well as an

engaged research approach led to a specific development of the field in Latin

2 See e.g. the focus of the Institute for Protests and Movement Research

(https://protestinstitut.eu/).
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America. Its contribution offers a systematic analysis focused on the
interrelations of the State and social actors that can be also seen as an
example for an integrated perspective of human agency, -collective
organization, and social structure.’

In the 2000s, influenced by the impact of neoliberal policies in Latin
America, and since 2008, following the global economic crisis, the research on
social movements is experiencing a new momentum: resistance movements
around the world have been particularly investigated (Boito Jr., Galvdo, and
Marcelino 2009; Bringel 2011; Estanque 2014; Lima and Artiles 2014) and the
power of influence and mobilization of collective actors has been recognized
(Kern 2008, 11; Chesters and Welsh 2010, 19). A new tradition is to be
established with the aim of operationalizing the contemporary phenomena of
anti-austerity movements and square occupations in their relation to the
capitalist dynamics (Tattersal 2010; Cox and Nilsen 2014; Fominaya and Cox
2013).

The current worldwide wave of mobilizations can also be seen as an
indication that the critical social actors expand their repertoire of action by
resorting to all available means to achieve their claims. Protests and mass
demonstrations have been already extensively addressed within the social
movements research. In this area, legal mechanisms although have received
less attention, with exception of the debate in the legal field, as one can see,
for example, in the articles published in this issue of the Law and Praxis
Journal.” Legal mechanisms, as the strategic litigation in cooperation with
international human rights institutions, social movements and committed
lawyers have been already described and analyzed in the US legal research,
and also in Latin America. This practice has been observed from different
perspectives and contexts,” but still found little emphasis in the debate on
social movements. Considering the struggles for social rights, a central issue

taking into account the cutbacks in the investments for these rights in times of

3 See, for example: (Linera 2010; Laclau 2013; Bringel and Falero 2014)

* The debate on legal strategies of social movements has an extensive development in Brazil and
in all Latin America, centrally addressing the rural and land questions, also the discussions on
right to the city and others. See, for example, the issue of the Law and Praxis Journal, v. 7, n. 2,
2016.

5 Here a set of studies in the Latin American context can be mentioned (cf. Alfonsin 1986; Luz
2008; Ribas 2009); also (Fechner 2015).
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austerity, the systematic research on strategic litigation, in the current context,
from the perspective of the movements, can offer a new approach for the
analysis of the integration of the legal strategies of social movements and their
relation with the State in a capitalist system. This question shall be put in

perspective, namely in the current context of crisis though.

2. The political and economic crisis and the protests for social rights and

participation

Since 2007, the political and economic crisis has been analyzed from different
perspectives by the critical social sciences.® However, some individual aspects
concerning the effects of the crisis seem to be consensual. The turmoil of the
economy based on the interests of the financial market triggered a new wave
of reforms, privatizations and cuts in social rights: the bank deficits and the
high debts of individual States had to be compensated not only by increasing
public income, but also by the restriction of essential services and rights. This
set of cuttings and reforms, which includes the privatization of public services
and leads precisely to the precarisation of the everyday life of numerous
people, characterizes what the critical political science calls “austerity policy”.
According to Stiitzle (2014, 167), the term austerity, established in English,
comes from the Latin 'austeritas', which means “abstinence”. The concept has
been used in the 1970s and 1980s “to denote the austerity and the austerity
policies within the State” and, at that time, had a positive connotation yet.
Nowadays it seems no longer to be the same, since the term "austerity" has
received an increasingly negative meaning.’

Social movements worldwide have protested against such austerity
measures. The protests seem to have a transnational character, but are also

strongly influenced by local frameworks (cf.: Bringel and Mufioz 2010; Della

® For the “post-democracy” debate, see (Crouch 2008; Crouch 2015; Streeck 2012; Streeck
2015). A critical approach on the crisis under the perspective of the “regulation theory” can be
found in Atzmiiller et al. (2013), and in relation to the gender issues, see: Sauer (2013). Also on
the critical debate, see: (Demirovi¢ et al. 2011; Demirovi¢ 2013).

7 Nowadays the concepts “austerity” and “austerity measure” portray among other elements
specific cutbacks and cutting-measures in the area of social rights, as right to education, health,
work and housing.
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Porta and Tarrow 2005; Della Porta 2015a; Fominaya and Cox 2013; Principe
and Bhaskar 2016; Della Porta and Mattoni 2015). In Portugal, for example, the
set of decisions of the Supreme Court after 2011 can be interpreted as a
reaction to the negotiations with the European institutions and to impact they
had provoked on the already undermined labor market in the country (Duarte
and Baumgarten 2015).® The recent protests in France are another example. In
2016, thousands of people have mobilized against the enactment of a new
labor law — the “Loi El Komri” — which should lead to more causalisation and
flexibilization of labor relations (Syrovatka 2016; Brustier 2016; Farbiaz 2016).°
Beyond the European context there were also massive protests during the so-
called Arab Spring (in Tunisia, Egypt and Nigeria) and the Occupy movement in
the US: the both wave of protests have raised collective demands for social
justice. People on the streets and squares also criticized the financial-oriented
redistribution of public goods (Candeias and Vépel 2013; Della Porta 2015a). A
similar “contentious moment”, still sharply discussed, is the “June of 2013” in
Brazil, characterized by a wave of social protests and mass demonstrations
that brought together grievances for social rights and for democratic
participation (cf.: NETSAL 2013; Singer 2013b; Bringel and Pleyers 2015;
Gongalves 2015).

As already mentioned, another central element of this wave of
protests was the sharp criticism of the undemocratic decision-making model
carried out by representative institutions. The involvement of the civil society
in fundamental policy-making processes, namely in those which have a direct
influence on the daily life of people, is increasingly being pushed back
(Fominaya and Cox 2013). In this sense, Della Porta (2015b, 3) argues that the
behavior of social movements during the crisis is not only an “illustration of
the opposition to austerity measures” but also an illustration of the crisis of
political responsibility, or, in other words, of the “worsening of democratic
institutions”. Therefore, in her recent work, she aims at developing a theory of
social movements that examines the interaction between anti-austerity

movements, capitalism, and democracy.

8 see also Engelhardt 2017 in this issue of Law and Praxis Journal.
° The also extensively debated cases of Spain and Greece can be also mentioned in this context:
(cf.: Candeias and Vopel 2013; Oberndorfer and Caceres 2013; Allende 2016, 2017).
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With similar questions, but from a democracy-theory perspective, the
research agenda of Buckel (2017) deals with the dialectics of capitalism and
democracy. The author analyzes the current constellation of crisis, especially
with regard to its development at the European level. Following a certain
perspective within the tradition of the Marxist theory of capitalism and State, '
she provides a theoretical framework which, among other contributions, takes
into account the radical-democratic potential of the critical social movements.
This approach also offers a framework to investigate the potentiality of social
movements based on empirical research (Buckel 2017, 38). The development
of this agenda can contribute to the already developed diagnosis of the crisis
of democracy, since social movements are the central actors who articulate
the social claims and, at the same time, demand from the democratic
institutions that they take their grievances into account.

This diagnosis about the resistance articulations and practices of
insurgence of social movements leads to one question: do rights, or social
rights have a concrete role in the mobilization dynamics of the movements?
How do collective actors formulate their strategies in order to push back the
advance of social rights cutbacks? Do they barely adopt “contentious”
strategies, as protests or riots, or do they use strategically legal resources
through the State apparatuses? These questions are part of a research agenda
which aims at bringing together not only a more structural analysis of the
social movements in relation to the State and capitalism, but also tries to
develop a framing in order to understand how social movements invoke
established rights as a concrete resource for their struggles or as a frame for

collective mobilization in the context of crisis.

3. The dossier “Mobilization of rights: uses and legal strategies of collective

actors and social movements”

The third part of the article aims at describing the works published in this

dossier in order to propose the analysis of certain aspects: first, the current

10 See: Poulantzas (2002); Hirsch (2005); Jessop (2006); Esser (2008).
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developments in the field of research on social movements and legal struggles;
second, the most common focus of empirical research, and, finally the possible
differentiations within the field itself which could offer insights for further
discussions and investigations.

The first two articles of the dossier bring cases of mobilization of rights
in the context of the Argentinian peasant movement and in the case of the
protests against the project of a new airport in Mexico City, México. Sabrina
Maria Villegas Guzman, in the article “Law as an instrument of struggle and a
space of conflict: the experience of the Cordoba’s Peasant Movement
(Argentina)”, argues that the contradictory form of the law offers an open gap
for a strategic and dissident use of its institutes in order to resist against the
status quo, what has a special meaning considering the struggles of peasants
for their right to land. Also analyzing a concrete case of mobilization of rights,
Carlos Ramén Meza Martinez and Jesus Carlos Morales Guzman, in the article
“The protest and the legal mobilization against megaprojects in Mexico: The
Popular Front in Defense of the Land (2001-2002)”, investigate how social
movements have incorporated legal mobilization as a part of their repertoire
of contention in order to reach their objectives in a legal claim. They show as
well the limits of this kind of strategy, highlighting the role of mobilization in
the concrete case.

In the article “Structures of legal opportunity of the social movements
against dams in Pard”, Jodo Elbio de Oliveira Aquino Sequeira works with the
concept of the social movements theory “structure of legal opportunity” in
order to show how social movements use the possibilities of access to
international courts to address questions concerning violations of their rights.
He describes cases of construction of hydroelectric power plants in Para:
Tucurui (1976-1984), Belo Monte (2011-2016) and S&o Luiz do Tapajos (2016-
2020).

The article “Advocacy and emancipatory struggles: what is the politics
in advocacy?” written by Ricardo Nery Falbo and Luiz Otdvio Ribas opens a
second part of the dossier in which the practices of the actors of the judicial
systems are analyzed. The authors investigated practices of litigation in two

different epochs in Brazil, during the Empire (1822-1889) and during the
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Republic. Using the framework of Charles Tilly, and the ideas of collective
action and contentious politics, they argue that mobilization of rights means a
political use of law targeting social transformation.

Also working with the possibilities and limits of social struggles within
the legal system, Fernanda Vieira, Mariana Trotta, Flavia Carlet, in the article
“Under the ng’oma noise: the judiciary in dispute by the quilombolas
struggles”, analyze a judicial claim conducted through the Brazilian Supreme
Court (ADI 3.239) and other judicial local decisions in the States of Rio de
Janeiro and Parana which deal with the right of recognition of “quilombolas”
territories. The conclusions of the authors show how the multiple
interpretations on the question by the judicial system led finally to the
effectiveness of the right of the quilombola peoples considering their identity
and territorial rights.

Following another perspective of the debate on identities rights, the
article of Jane Felipe Beltrdo, Camille Gouveia Castelo Branco Barata and
Mariah Torres Aleixo, “Corporealities silenced: reflections about the narratives
of violated women”, discusses the narratives about the violence faced by
indigenous and marrons women from an ethnographic perspective. Taking the
academic debate on violence, the authors show how an anthropologic
approach can activate the agencies of the women since they bring their voices
in the central focus of the research.

Tatyane Guimardes Oliveira, in the article “Feminists and the
resignification of law: challenges for the approval of the Maria da Penha Law”
analyzes the struggles in the legislative process that lead to the enactment of
the Maria da Penha Law in Brazil. By doing so, the author highlights the
contradictory role played by the judicial power in its negative reaction to
feministic perspectives imposed to an “androcentric legal order”.

The first seven articles of this special issue show a comprehensive
development of the debate on social movements and legal strategies from the
perspective of the institutions, as well as from their actors. The authors bring
together approaches from the critical legal theories and, in some cases more
prominently, of the social movements theory. As an “intermezzo” this article
aims at summarizing the debate on social movements and also the
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contribution of this dossier. In this sense, the last two articles deal with the
relations of social movements, legal institutions and the context of crisis, both
describing developments in the periphery of Europe.

In the article “Judicial Crisis in Portugal: The Constitution in relation to
the State, Social and Labor Movements”, Anne Engelhardt analyzes the
Portuguese crisis of 2011 and the uprising of social and labor movements. The
author also brings together the theory of social movements and the tradition
of the materialist theory of the State in order to argue that “the inter-linkage
between a serious economic crisis, the attempted solutions, and the rising
social movements contesting these events, culminated in a judicial crisis — a
point of conjuncture for different antagonistic actors and their (class)
interests” what created in the country the conditions of possibility for changes
in different directions.

The last article of this dossier, written by lvan Molina Allende, “Lessons
from the PAH in a volatile political context: social movements between
restoration and rupture”, describes the articulation of the anti-evictions
platform in Spain, one of the central social movements responsible for the
social mobilizations which, since the 2010s, have changed the political
spectrum in the country. The author shows also how the organization with
legal strategies and the consolidation of an anti-austerity discourse within the
movement were fundamental for the creation of strategies in order to protect
social rights in a context of political instability and dismantling of social
guarantees.

As one can see in this issue, the field of research on social movements
has multiple and rich lines of development which can be followed according to
different objectives and targets. The critical legal research did expressive
progress systematizing the practices and legal mobilization of social
movements inside and outside the institutions of the State. Thanks to
sociological methodologies, a set of empirical researches has been also
produced in order to demonstrate the potential or limits of the legal form in
the concrete struggles of social groups. However, analyzing deeply the debate
on the internal strategies of social movements, one can still see a gap between
a more structural approach that combines the mobilization and contentious
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dynamics of collective groups and the relation with the transformations of the
State and of the legal form itself.

Given the arguments presented above, the central question of a
research agenda would be: what is the role of legal strategies for social
movements in their struggle against austerity policies? This central question
raises others which also contribute to the developement of a research agenda:
how are social movements organized in different contexts, which are all
determined by cutbacks and economic instability? How do they address their
grievances collectively? There are so far few researches that systematically
examine the strategies of collective actors before courts, except those which
analyzed the conduct of procedures against transnational corporations (see:
Kaleck and Saage-Maal} 2010; Fischer-Lescano and Modller 2012). Taking this
research gap as a starting point, this paper proposes an agenda for the
research of legal mobilization by the social movements with which they could
pursue their goals using strategic litigation. The aim of these questions is to
shed light on the relationship between claims for social human rights as a
reaction to the crisis context and legal strategies of social movements. This
would then lead to a critical consideration of the emancipatory potential

inherent to legal strategies.
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