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RESUMO

O presente artigo analisa, sob as dticas sociolégica e juridica, as recorrentes reintegraces de posse
ocorridas no Estado de S3ao Paulo no periodo da pandemia de Covid-19, que resultaram em uma de-
nuancia ao Conselho de Direitos Humanos da ONU por estas a¢des. Ao considerar a constituicdo do
espaco urbano, bem como sua construcdo histérico-material e os diversos conflitos sociais originarios
do capital, investiga-se se o direito a cidade estd sendo assegurado nas a¢des de reintegragdo, con-
forme as bases juridicas instituidas no ambito constitucional, estadual e municipal. Utilizaram-se
dados secunddrios, coletados em bases bibliograficas e documentais, em especial o LabCidade e jor-
nais independentes, haja vista ndo haver documentos publicos sobre o tema. Identificou-se o desca-
so por parte do Estado nas acGes de reintegracdo, pois, além das violentas atuacdes policiais, infima
assisténcia social foi oferecida para assegurar os direitos fundamentais dos moradores e combater
vazios, além de contribuir com o aumento das condicGes desfavoraveis para o controle da pandemia.

PALAVRAS-CHAVE: Reintegracdo de posse; Direito a cidade; COVID-19; Saude Publica.

ABSTRACT

From a sociological and legal point of view, this article analyzes the recurrent repossessions in the
State of Sdo Paulo, Brazil, during the Covid-19 pandemic period, which resulted in a complaint to the
UN Human Rights Council. When considering the constitution of the urban space and its historical-
material construction and the various social conflicts originating in the capital, it is investigated
whether the right to life is ensured in the reintegration actions, according to the legal bases institut-
ed in the constitutional, State and Municipal scope. Secondary data were used, collected on biblio-
graphic and documentary bases, especially LabCidade and independent newspapers since there are
no public documents on the subject. Evidence shows that the state government has constantly disre-
garded the reintegration actions. Were observed minor social assistance to ensure the resident's
fundamental rights, the fight against empty buildings worsened conditions for controlling the pan-
demic and the persistent violent police actions.

KEYWORDS: Repossession; Right to the City; COVID-19; Public Health;
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INTRODUCTION

It was the advent of industrialization that gave strength to the urbanization process. It
started very timidly in the early decades of the twentieth century, especially during the governments
of Getulio Vargas (1930 - 1945 and 1950 - 1954) and Juscelino Kubitschek (1956 - 1961), the urbani-
zation took place. This process was motivated by the import substitution strategy, which favored
industrial development and the creation of productive platforms in the cities, which promoted an
increase in the rural exodus. The IBGE (Brazilian Institute of Geography and Statistics) historical series
(2010) does not allow another conclusion: today, urbanization is an epidemic phenomenon in the
entire Brazilian territory, imposing contours and changing socioeconomic relations. In the last census,
it was pointed out that in 2010 the urban population represented 84.36%.

However, despite being a phenomenon that directly affects all people, it consolidates itself
differently to the various sections of the population. Opportunities, public facilities, and infrastruc-
tures do not develop equally since the city reflects societal disparities. An organism is constantly
modified by the dialectics between space and social relations. The urban space is a locus for class
conflicts.

This inequality in the occupation of space and the signification of the place is not a recent
phenomenon. Engels ([1845] 2010) reported in his book "The condition of the working class in Eng-
land" that housing conditions were deplorable in London's working-class neighborhoods when com-
pared with the neighborhoods in which the industrialists lived. The working-class neighborhoods
already demonstrate an excluding ordering of the city, which obeys the capital logic.

Now, the situation is not much different from that described by Engels. Even though the
right to the city is a social construction articulated in the provisions of the constitution and some
parts of City Bylaw, there is a flagrant disrespect from the government for minimum human dignity
conditions, especially for peripheral populations. People are forced to live in irregular buildings,
without public services - often without basic sanitation, piped water, and adequate sewage collec-
tion.

These inequalities, as noted by Maricato (2002), show two large cities within the municipal-
ities. The "legal city," which corresponds to urban areas, whit properly regularized subdivisions and
adequate public services. The "real city" includes the slums, with precarious conditions and marginal-

ized by the government.
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This same State does not comply with the laws that oblige it to ensure minimum conditions
of human dignity, which, through the judiciary, ends up privileging the promotion of buildings and
empty spaces and the guarantee of private property in contrast to the social function of the land.
That is why many examples of repossession are found in Sdo Paulo; Pinheirinho is the most famous.
It took place in 2012 and guaranteed the ownership of a bankrupt estate belonging to the entrepre-
neur Naji Nahas with the support of the military police. Through a rushed legal arbitration, 1600 fam-
ilies became indigents (SPILLEIR, 2019).

However, the perversity of the decisions of government officials does not stop there. In
June 2020, housing and human rights entities denounced the government of the State of Sdo Paulo
to the UN Human Rights Council, since during the pandemic, from March to June of 2020, the repos-
session actions that were carried out in the State directly affected 2000 families (FOLHA DE SAO
PAULO, 2020b).

Based on the context described, this work aims to address the repossession, highlighting
the deleterious actions on the part of the State, which, through the judiciary, acts as an arm of the
dominant classes to promote inequalities. In addition, it is intended to demonstrate how class strug-
gle is incorporated in spatial arrangements and the contrast between social function and the assur-
ance of private property. The repossessions that constitute the denunciation made to the UN Council

will form a study of multiple cases.
DIALECTICS OF THE CONSTITUTION OF SPACE AND THE RIGHT TO THE CITY

One does not think of cities without understanding space. However, it is unsuitable to work
the space only in its raw sense, but it must stick to its constitutive historical-material and dialectical
senses. The idea of Soja (1993) is supported by the idea that space is not mere data, a fact, but a
socially produced space, whose ordering is the product of constant transformations and social expe-
riences. Thus, space would be a social representation of time.

So, space encompasses its subjective analysis of spatiality. The constitution of cities is based
on conflicts of interest and relations between the dominated and the dominant. The classes that
constitute the city often collide in battles that reflect on the urban order and even over the symbolo-
gy created in the space itself, or as Corréa said:

The capitalist urban space - fragmented, articulated, reflexive, social condition-
ing, full of symbols and fields of struggle - is a social product, the result of ac-
tions accumulated over time and generated by agents that produce and
/consume space (CORREA, 1995, p.11).
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These contradictions and clashes feed the meanings of spatiality. In this sense, manifesta-
tions make the space composition dialectical. The duality between space consumption and space
production gives the city a new meaning, redesigning social relations and the ways capital expresses
on the structures through production, reproduction, and accumulation. "Urban life presupposes en-
counters, confrontations of differences, knowledge and reciprocal recognition (including ideological
and political confrontation) of ways of living, of the patterns that coexist in the City" (LEFEBVRE,
2011, p. 22).

No abstraction is necessary to understand that the logic behind urban planning is to privi-
lege certain classes over others. Those places where the dominant classes reside are better provided
with public services, while workers are relegated to peripheral neighborhoods, difficult access areas.
Milton Santos (2008) describes that life on the periphery is close to an exile.

When acting to improve somewhere, the State's action is dualistic because it promotes two
related events: i) real estate speculation and ii) promotion of urban empty spaces that make it im-
possible for the people to continue living there®.

According to Milton Santos, there is a connection between these events since

if there is speculation, there is a mercantile creation of scarcity, accentuating
the problem of land and housing access. Nevertheless, the housing deficit also
leads to speculation, and the two together lead the poorest population access
only to the periphery (...) (SANTOS, 1993, p. 96).

The promotion of empty buildings is, unfortunately, an issue for Brazilian society. If, on the
one hand, the national housing deficit reached the mark of 7.7 million housing units (ABRAINC,
2019), on the other hand, the number of vacant properties is also surprising because it exceeds 6.05
million (G1, 2018).

The excessive number of empty buildings produced in cities reflects on a racial problem,
since, according to the Synthesis of Social Indicators (IBGE, 2018), the difficulties for housing condi-
tions are also heavier on the black population: 6.1% of the white population lives in places without
direct or indirect garbage collection, for the black population this number rises to 13%; 26.6% of
white homes do not have sewage, for the black population 43.4%. Amid this reality, we ask: has the
State been effective in guaranteeing the dignity of these people? Ultimately, right to the city for

whom?

! This violent process of social marginalization is called gentrification. Trindade (2014) explains that this move-
ment results in the rise in local real estate values, with a change in the local social composition, and expulsion
of the lower class to the peripheries.
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In this scenario, social movements and occupations arise demanding land use for housing
and for a social destination, not to latifundium or real-estate speculation. The social movements are
the result of an imminent need for the human condition itself to inhabit. It is the result of the con-
trast between living and its impossibility. And the main causes are both the State omission (acting as
a promoter of the interests of the ruling class) and the promotion of empty buildings.

In the classic "The origin of the family, private property and the State", Engels (1845)
launches a thought that looks pretty appropriate about the predilections of the State and class con-
flicts:

Since civilization is based on exploiting one class by another, its development
operates in a constant contradiction. (...) Each benefit for some is necessarily a
loss for others; each degree of emancipation achieved by one class is a new el-
ement of oppression for the other (ENGELS, 1980, p. 200).

The logic that privileges the latifundium also oppresses the social. These practices consti-
tute a structural condition of the State as a management committee for the interests of the bour-
geoisie. Furthermore, if this is its praxis, then both the State and the ruling classes commit violence.
We refer to the conceptualization of violence in Chaui (2018), which is much more than its personifi-
cation in aggression and physical violence. It is its symbolic shroud of non-recognition of the citizen-
ship on others. That is, from the moment when the other is not recognized as someone, but some-
thing or a thing, its humanity is removed. Violence is, therefore, a form of social relationship that
allows domination, oppression, and exclusion to take place.

When it is noticed how social movements (of any nature) and those who occupy unproduc-
tive lands are treated, there is an attempt to introduce what Hegel (1992) called terror: the practice
of making everyone accused guilty. It is to inflict the idea that these are bullies, invaders of the pri-
vate property of others, and therefore, their human aspects and dignity must be disregarded. It does
not matter if they are claiming rights. To disregard the humanity of others allows the promotion of a
symbolic form of violence and justifies when military apparatus dislodges those undesirables that
vilified the property of others.

Before we move to the legal provisions of land tenure, it is relevant that a hiatus is made to
address a topic of enormous importance: the understanding of the city as the locus of capital produc-

tion, circulation, and accumulation.
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THE CITY AS A LOCUS OF CAPITAL CIRCULATION, REPRODUCTION AND ACCUMULATION

Significant inequalities between occupations of space can be analyzed from the perspective
of the existence of money in each spatiality. However, this analysis will only be adequate if we re-
member that the processes of capital circulation, production, reproduction, and accumulation arise
through space.

One of the first typifications related to space considered by Marx are issues surrounding
the circulation of goods, since a) the goods need to break the space limitations for the accomplish-
ment of trade (exchange); b) the more incredible speed of the circulation process necessarily implies
the impression of speed to the accumulation process and c) as a result, the capital rotation time is
directly dependent on the circulation time.

In the second volume of The Capital, Marx makes some considerable arguments about the
transport industry:

The more transitory a commodity is, the more immediately after its production,
it must be consumed and therefore sold. The less it can distance itself from its
place of production, the narrower its circulation space sphere, and more local is
the nature of its outlet market. Thus, the more transitory a commaodity is, the
greater its physical qualities, the absolute limits of its time as a merchant, the
less it can be the object of capitalist production. It can only be installed in plac-
es of high population density, or according to the shortened of distances be-
cause of the development of means of transport (...) (MARX, 2014, p. 207)

If it is true that delicacy and travel time are essential for adequate circulation, the space
variable is indeed a decisive factor. The theme of space for effecting circulation and trade with for-
eigners will be echoed in the writings of Lafargue (2016). In "The Right to Be Lazy”, Lafargue affirms
that the system's survival occurs, among other issues, for the creation of fictitious needs in other
locations and the technical advances that allow greater mobility in the goods for the shortest time.

Marx (2014) goes beyond this categorization and concludes that the transport process, de-

spite its non-generation of a material product, was ultimately a value generator because:

the exchange value of this beneficial effect [of transport] is determined, similar
to that of all merchandise, by the value of the elements of production con-
sumed in it plus the surplus value created by the more work of the workers
employed in the industry of transport (MARX, 2014, p. 133-134) (...)

2 Regarding the topic generations of value and transport activity, Harvey (2020) reminds us that Marx makes a
distinction in nature between what he calls “faux frais”, which are necessary but not production costs, such as
storage, accounting, functions for refrigeration, and similars, and workforce expenditure activities for the circu-
lation of goods, money, and information, these generators of value.
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Given this, the finding of the circulation process seems intuitive, present in Grundrisse:

From all that has been said, it follows that circulation appears as an essential
process of capital. The production process cannot be restarted before the pro-
cess of turning the goods into cash. The permanent continuity of the process,
the unimpeded and fluent passing of value from one form to another, or from
one part of the process to the other, appears as a fundamental condition for
production founded on capital to a very different degree than in all previous
forms of production (MARX, 2011a, p. 441)3.

Finally, Marx (2011a) launches a critical concept, destruction of space over time:

(...)while capital, on the one hand, must endeavor to overthrow the entire ex-
change site, e.g., to conquer the whole Earth as its market. On the other hand,
it strives to destroy space through time, e.g., minimize travel time. The more
developed the capital, the more distended, therefore, the market in which it
circulates. The more it simultaneously strives for a greater spatial expansion of
the market and more significant destruction of space over time (MARX, 2011a
p. 445).

Harvey (2020) argues that the phrase "annulment of space by time" does not imply disre-
garding the space variable. On the contrary, it knows its relevance that the capitalist system itself
seeks means and ways to dominate the space to respond and work for the imminent needs of capital
for its circulation.

How these needs are manifested in the urban space and planning helps to understand the
disparities in the city occupation and the right to the city itself. With the need for circulation and
production, space becomes one of the most significant commodities and the most important locus
for the continuity and realization of the system.

Lefebvre (2011, p. 12) is correct when classifies that "the city itself is an oeuvre" and the
ordering of this oeuvre changes according to "the irreversible orientation towards money, towards
commerce, towards products” and therefore, "the oeuvre is the use-value, and the product is the
exchange value." He captures the understanding that the city, which is constituted dialectically by its

interactions between space and circulation, and between social and capital, is substantially driven by

its use-values, a rational use, and not by chance.

3 Data also highlighted by Marx in the Grundrisse is the relevance of the credit factor for making viable the
geographical expansion of trade. Since, through credit, a commercially accepted system, the financing that
promotes the act of circulation occurs.
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This idea is reinforced by Santos (1993) when saying that capital becomes necessary to pro-
vide cities with infrastructures that assist the productive process and the internal (and external) cir-
culation of agents and products. However, these requirements vary in form since what is required for
fluidity is not the same for all capital types.

Harvey (2006) elucidates that it is through the fulfillment of these needs that capital per-
sonifies on physical structure, modifying the landscape and impressing a new purpose: to generate
use-value and facilitate the accumulation process in an expandable way.

Thus, it becomes possible to understand why there are large urban conglomerates or even
the reason for the predilection of some places: cumulative forces that constitute capitalism itself
promote such agglomerations. Associated with this, a series of other factors, such as the absorption
of people and elements from the countryside, innovations in technique, the relative independence of
raw material, the pre-existence of markets, and other variables end up totalizing urban planning and,
ultimately, in the emergence of centers and peripheries.

It is stressed here that this process is not accomplished without contradictions. The exist-
ence of multiple classes denotes multiple interests, needs, and different meanings for using the
space.

After the hiatus in which we spoke about urban space as the space for realizing accumula-

tion, circulation, and reproduction, let us discuss the legal frameworks that rule the land issue.

LEGAL DEVICES FOR THE REGULATION OF LEGAL LAND

The matter of land regulation is not something new. Between the 1950s and 1960s, there
were already social movements that sought basic reforms, such as the sanitary and educational re-
forms. However, the most significant influence and visibility were given to subjects related to agrari-
an and urban reforms in the country, given the growing urbanization in Brazil and the worsening of
conditions typical of urban problems. However, the legal provisions on this matter are relatively re-

cent (BOEIRA et al., 2009).*

4 According to Totti and Machado (2013), a great social thinker of that period was Alberto Torres, when dealing
with pedagogical ruralism, synchronizing themes such as the distribution of land and education for the rural
population in Brazil, in order to avoid the rural exodus - because he believed that the national wealth was in
agricultural production - democratize education - since schools would concentrate in urban regions due to large
industries - and combat the imminent latifundio that could be formed with the emergence of large properties.
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Some years later, even though Brazil was under a military regime, a significant social
movement was created in the 1980s searching for urban reform in Brazil, instituted as a National
Movement for the Urban Reform (MNRU). In this sense, Boeira et al. (2009) highlight that the MNRU
has differentiated itself from the others in its agendas. It has adopted a perspective focused on social
justice associated with urban planning. In addition, they achieved an important milestone in the
struggle for the democratization of cities and property, adding their proposals to the 1988 Constitu-
tion.

Therefore, articles 182 and 183 of the Federal Constitution (FC) result from a popular
amendment promoted by the MNRU and presented to the Constituent Assembly. These articles leg-
islate over essential issues for equitable urban development, such as the social function of urban
property. However, as Souza (2010) points out, there were several significant changes to the original
proposal for a popular amendment delivered by the MNRU during its incorporation by the National
Congress.

The Popular Amendment initially proposed, and endorsed by more than 130,000 voters,
had fundamental provisions for effecting social justice in the urban sphere, such as those referring to
public transport and the application of adverse possession in public lands. Finally, there is a diluted
version of urban policies aimed at democratizing the city in the FC.

Regarding the abolition of this popular amendment, points Souza (2010, p. 161):

The importance of formal plans and guarantees was exaggerated to the detri-
ment of a broader social analysis. Popular participation, which should be the
critical factor in promoting the democratization of planning and management,
has been secondary (...)

In addition, it is of considerable importance to highlight what is provided in items I, I, and
Il, § 4 of art. 182 of the Federal Constitution:

Art. 182. According to general guidelines established by law, the urban devel-
opment policy carried out by the Municipal Public Power aims to order the full
development of the city's social functions and guarantee the well-being of its
inhabitants.

(...)

§ 4 - It is allowed to the municipal Public Power, through a specific law for the
area included in the master plan, to demand, under the terms of federal law,
the owner of unused, underutilized, or unused urban land that promotes its fair
use, under penalty, successively, of:

| - compulsory installment or building.

Il — a tax on urban property and land that is progressive over time.

Il - expropriation with payment through public debt securities issued previous-
ly approved by the Federal Senate, with a redemption term of up to ten years,
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in annual, equal, and successive installments, ensuring the real value of the in-
demnity and the legal interest (BRASIL, 1988).

On the effects of this device, Boeira et al. (2009) point out the existing contradiction regard-
ing the idea of the social function of property, since its effectiveness is linked to the federal law and
the Master Plan and, in these terms, would be beneficial for the "agents responsible for real estate
speculation."

A possible analysis of the situation is Marx's conception of law. As Mascaro (2014) explains,
Marx synthesizes law as a necessary means for the reproduction of the production relations of the
capitalist system, because unlike other economic systems in history, capitalism needs a legal appa-
ratus to provide continuity of exploitation through, for example, employment contracts. Therefore, a
reflection on the valuation of the property right in the legal structure and the land regulation would
also be appropriate here.

Considering this, one may notice the prioritization and overlapping of bourgeois interests
within the State itself because even if concessions are made to social causes, capital is privileged. The
State legitimizes the possibility of suppressing the aspirations for social justice, as evidenced in incor-
porating the MNRU Popular Amendment, which has undergone several adjustments, making it much
softer, much less radical.

Taking advantage of the constitutional provisions for land regulation, the theme of the so-
cial function of property is contantly in vogue. Bobbio et al. (1998) evaluate this issue by emphasizing
that private property, unlikely to the protection it had in the 19th century, begins to be subjected to
the idea of the property of a good, to become legitimate, should fulfill some social function.

Ferreira Filho (2009, p. 361) states that the social function of property today is not just the
exclusion of the individual right of the owner over the thing. However, in his words, one must con-
sider that the Constitution "requires the use of the thing to be conditioned to the general well-
being."

This requirement can be verified in the FC through article 5, which deals with individual

and collective rights and duties, items XXIl and XXIII:

Art. 5 All are equal before the law, without any kind of distinction, guarantee-
ing Brazilians and foreigners residing in the country the inviolability of the right
to life, freedom, equality, security, and property, in the following terms:

(...)

XXII - the property right is guaranteed.

XXII - the property will serve its social function; (...) (BRASIL, 1988)
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It can be observed what is provided for in the fundamental principles of the economic or-

der, in article 170, items Il and Il of the FC.

Art. 170. The economic order, founded on the valorization of human work and
free initiative, aims to ensure a dignified existence for all, according to the dic-
tates of social justice, observing the following principles:

(...)
Il - private property.
Il — the social function of the property. (...) (BRASIL, 1988).
Considering not only the constitutional precepts but also appreciating the guidelines insti-

tuted in the Civil Code, it is possible to mention what is provided in § 1 of article 1,228:

Article 1,228. The owner has the power to use, enjoy and dispose of the thing
and the right to recover it from the power of whoever unjustly owns or holds it.
§ 1 The property right must be exercised under its economic and social purpos-
es and in such a way that it is preserved, in accordance with the provisions of a
special law, the flora, the fauna, the natural beauty, the ecological balance, and
the historical, and artistic heritage, as well as avoiding air and water pollution.
(...) (BRASIL, 2002)

As for what is provided in this article, Tartuce (2018) clarifies that this is a codified form that
assigns a purpose that will guide ownership and the limitation of this right, observing, among others,
the social function. The usucapion is an exemple of how the exercise of these rules should work,
making possible the change of ownership when the social function and time at a place meet some
other requirements.

In general terms, the social function of a property is about directing the good so that it ful-
fills some collective and social purpose. Consequently, immovable properties, urban or rural, unpro-
ductive and unused, are taken as an example. On that occasion, the property can be occupied and
expropriated when fulfilling specific legal requirements to claim social purposes, such as simple hous-
ing.

However, in contrast to what is ensured in Brazilian legislation, there are many reposses-
sions in Brazil. The State sometimes does not aid citizens in vulnerable conditions to have a dignified
life.

According to Folha de Sdo Paulo (2020a), the violent repossession that took place in Campo
do Meio (MG), despite the resistance of members of the Landless Workers' Movement (MST) -
counted on the police's shock troop firing moral effect bombs into the air. The consequence of this
action was the expulsion, in the pandemic period, of 6 families who lived in a 52-hectare injunction

and did not receive housing alternative by the State.

Rev. Dir. Cid., Rio de Janeiro, Vol. 14, N.03., 2022, p. 1730-1760.
Juan Arturo Castafieda Ayarza, Davi de Pinho Spilleir, Daniel Macedo de Favere

DOI: 10.12957/rdc.2022.58947| ISSN 2317-7721




1742

It should be noted that the occupied area belonged to the Companhia Agropecudria Irméos
Azevedo, which has been bankrupt since 1990 and has failed to make payments on the labor rights of
former employees who represent a large part of the families who live there.

In addition, the City of Sdo Paulo in 2018 alone would already have at least 1,385 properties
that do not fulfill their social function, with 708 being empty, 457 not being built, and 220 being un-
derutilized (BBC, 2018).

Therefore, it is essential to point out that Brazil is a signatory of the Universal Declara-
tion of Human Rights, in which housing and health rights are guaranteed for every human being, as
expressed in Article XXV:

Every human being has the right to a standard of living capable of guaranteeing
him and his family health and well-being, including food, clothing, housing,
medical care and essential social services, and the right to security in case of
unemployment, illness (...) or other causes of loss of livelihood in the circum-
stances beyond their control (UN, 2018).

Furthermore, the preservation of these rights is highlighted by emphasizing that Brazil is al-
so following the 2030 Agenda of the United Nations (UN, 2015), which promotes objectives for sus-
tainable development, and, among the defined goals, there is the guarantee of access safe housing.

Outside the abstraction of laws with the constitutional status that establishes the precepts
for the social function of property, it is also essential to understand the way in which these preroga-
tives will be performed, how the process of implementing policies for the urban development of a
city will work according to the necessary sustainable and social bases, as well as those of a particular
location.

In this context, the City Statute (CS) stands out for the enforceable determination of the
constitutional rights established in article 182 of the FC - it is understood that article 183 would al-
ready be self-executing. This legal instrument aims to institute participatory management and eco-
logical and economic sustainability ideals to solve serious social problems, such as housing. As im-

portant characteristics of CS, as expressed by Boeira et al.:

In addition, the CS maintains the basic principles established in the FC, preserv-
ing the municipalism, the centrality of the master plan, and the emphasis on
democratic management, strengthening the need for systematic and integrat-
ed planning, built from model participation of urban management in all deci-
sions of public interest (Boeira et al., 2009, p. 702).

As for the urban policy guidelines to be developed according to the CS, article 2 will have
essential means to regulate the social function of urban property. Thus, emphasis is placed on item

VI of this article, which seeks preventive alternatives to recurring problems in the urban environ-
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ment, such as the underutilization of the property for speculative retention and its pollution or envi-
ronmental degradation (BRASIL, 2001).

Furthermore, important advances regarding land regulation were achieved with the modifi-
cation of Law no. 11,977/2009, which would only establish the development of the social function of
property, by Law n2. 13,465/2017, that aimed at guaranteeing individual rights towards decent hous-
ing. Including, as expressed by Spilleir (2019, p. 7), this law also enables the "integration of informal
settlements into the whole of the city, breaking this vicious cycle of exclusion and not belonging to
the city."

Although the CS establishes some guidelines, the Master Plan creation for all municipalities
above 20 thousand inhabitants will be decided. In this way, according to the imposition of Article 39
of the CS, it will be designated the fundamental city ordering requirements, which will indicate the
fulfillment of the social function of urban property (Brasil, 2001).

In Martins (2003), the legal use of the Municipal Master Plan as an instrument for planning
urban development is evident, paying attention to the particularities of each city. However, there are
criticisms about fulfilling the property social function concerning the master plan determinations.
The implementation of the social function of property and the city proved to be impractical for thir-
teen years until the approval of the City Statute (in 2001). It must be considered that the CS is essen-
tial for the master plans creation.

In terms of land regulation, as evidenced, some devices understand urban social develop-
ment and determine the procedural relationship to which the social function of property must be
submitted. It is essential to reflect on whether the concrete cases of repossession in Brazil fulfill the

legal routes of urban policies or just privileging the latifundium and real estate speculation.

REPOSSESSIONS IN THE STATE OF SAO PAULO DURING THE PANDEMIC: CONTRAVENTION OF
HUMAN RIGHTS AND SYSTEMIC PERVERSITY

The year 2020 will be remembered by history as the year of the greatest pandemic in re-
cent times. The Sars-CoV-2 virus, a type of coronavirus that causes Covid-19, imposed sensitive
changes in people's lives due to its easy transmission through droplets in the nose or mouth of the
infected person (Ministry of Health, 2020b). For this reason, in several parts of the world, social isola-

tion measures and mobility restrictions have been adopted to ensure the minor proliferation of the

virus.
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Even though in most people the symptoms are like flu, in many cases and especially in the
so-called risk groups (elderly, people with respiratory and cardiac comorbidities), Covid-19 has high
hospitalization rates that since the beginning of the pandemic and puts considerable pressure on the
health system (MINISTRY OF HEALTH, 2020a). The search for a vaccine, to be produced, tested, and
made possible in record time, has become a new cold war, a technological race to demonstrate the
country with greater research sophistication and which will, therefore, stop the hegemony of having
blindfolded and fought such a disease. Studies on the topic only increase. Based on Google Scholar
data, only in 2020, 1820 documents were published on the topic since the pandemic beginning.

Until the writing of this work, the world was headed for the 27 million contaminated and
900 thousand dead. The American continent had more than half of the cases worldwide (14 million),
with the United States of America and Brazil alone comprising 10.3 million (6.1 million and 4.2 mil-
lion, respectively). Of the 4 million Brazilian cases, only the State of Sdo Paulo had 850 thousand cas-
es and 32 thousand deaths (WHO, 2020).

In addition to having the side effect of demonstrating how important public health and the
Unified Health System (SUS) are for facing a health crisis, the pandemic has served to highlight the
weaknesses and disparities inherent in the capitalist system. After all, the wealth of Brazilian billion-
aires increased by 34 billion dollars during the 2020 pandemic year (UOL, 2020a), while most Brazili-
ans had to bitter substantial wage reductions, impoverishment, and the need to agglomerate to ob-
tain only 600 reais of aid®.

Oxfam's reports have been blunt in pointing out such inequalities. For example, the feasibil-
ity of practice social isolation can be seen as a privilege, given that 6% of the population lives in
slums, with precarious housing conditions, and the street population has increased by 50% between
2015-2019 (OXFAM, 2020d). Oxfam also shows how the pandemic gives rise to the long-gestated
project to exterminate indigenous and traditional populations. Stand out, low sanitary conditions,
the inexistence of drinking water, without primary care to prevent the proliferation of the Covid-19,
and absence of medical and transport infrastructures. All this caused the lethality rate of the disease
among these peoples to be more than double the rest of the country (11.9% against 4.9%) (OXFAM,
2020b)*.

Their reports also do not shy away from criticizing the weird situations to which workers
are subjected, especially the rural ones who, despite supplying the whole country, have barely any-

thing to eat due to the maximum exploitation from the agribusiness (OXFAM, 2020a).
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A few more notable points in this pandemic are the issue of race and gender as impera-
tives. As the report from the State of Sdo Paulo (2020) shows, the deaths of black people (55%) are
much higher than that of white people (38%). Also, there is clear-cut involving schooling, because, of
the totality of people who contracted the coronavirus and had no studies, 71% died, against 59% of
those who had only elementary education, 35% of those who had high school, and 23% of those who
had higher education. Geography also seems to be a significant factor; municipalities with a lower
HDI were twice as likely to die as those with a high one.

The gender cut and its intersection with the issue of race is significant. Black women suffer
from multiple forms of violence and vulnerability, especially evident during the pandemic period. The
data from Geledés - Black Women's Institute (2020) is terrifying. The first violence is economic: if
structurally, women are already more subject to informality, lower wages, and subject to multiple
hours, black women are the most affected, given that 70% of them are informal and in positions, if
high volatility, such as domestic work and, more susceptible to economic changes.

The second significant violence is physical: the number of domestic aggressions jumped
considering the same period of 2019. The channel Noticias Pretas (2020), for example, reports that in
Bahia, during May and June, the cases of femicide jumped 150% when compared to 2019. It is con-
venient to account for a third primary form of violence (among so many others) that encompasses
women, which is the increase in unpaid work. The care functions jump significantly during the crisis
when they must stay at home and are practically driven to perform unpaid reproduction activities.

However, such data on the black population is not exclusive to the pandemic. In a country
where racism is a structural factor and leaves the black population with worse opportunities, worse
places, and worse conditions for development, many of the conditions that are subject to survival are
worse. Their housing conditions are often less adequate, and even the State's view is insufficient.
Disparity kills. Oxfam (2020c) and Fiocruz (2020) describe the need for these confrontations that
consider the cutouts of race and gender.

It is during the greatest pandemic of modern times, in which the dead and the need for bet-
ter sanitary conditions abound, that new data released highlight another kind of violation of Human
Rights: a high number of repossessions, directly affected at least 2 thousand families (FOLHA DE SP,
2020b). The USP city laboratory (LabCidade) (2020c) emphasizes that reintegration was more signifi-
cant in 2020 than in 2019.

LabCidade argues that "instead of guaranteeing the minimum conditions for individuals to
protect themselves from the virus, what we have seen is an intensification of land conflicts in the

face of a health emergency scenario" (LABCIDADE, 2020c, s/n). This fact was reported to the UN. The

Rev. Dir. Cid., Rio de Janeiro, Vol. 14, N.03., 2022, p. 1730-1760.
Juan Arturo Castafieda Ayarza, Davi de Pinho Spilleir, Daniel Macedo de Favere

DOI: 10.12957/rdc.2022.58947| ISSN 2317-7721




1746

rapporteur, Balakrishnan Rajagopal, recommended the immediate suspension of such repossession
actions and recalled that the removal of people from their homes directly violates the human rights
agenda. The rapporteur points out that, even though Brazil is a signatory, the government's modus
operandi seems to privilege the possession of owned by large companies, in opposition to the health
and safety of the most vulnerable (UN, 2020).

Before discussing the violent repossession processes, a small methodological note is rele-
vant about obtaining such data.

There is a great scarcity of public and relevant data on repossession, being the task of com-
piling data entirely under the responsibility of entities, academics, or civilians. We have tried to find
information in Google Scholar and Scielo platforms by using the words "repossession" and "S3o Pau-
lo," but the cases displayed were all concerning old situations, such as the Pinheirinho.

Therefore, the chosen database was LabCidade - Public Space and Right to the City Labora-
tory, a research and extension space managed by USP students and researchers under the coordina-
tion of Professors Raquel Rolnik and Paula Santoro, and Professor Euler Sandeville. This group period-
ically publishes updated data on the right to the City and Study of the Landscape.

In LabCidade we could finally find updated information regarding the repossessions. A pan-
oramic map shows where they occurred, dates, and the number of people affected in each act. How-
ever, even for LabCidade, carrying out the mapping of repossession is a project that counts with soci-
ety's help; it means the map is collaborative. Only in this way is the capillarity of the data adequately
achieved. Thus, considering the scope of the data collected and made available by LabCidade, a sig-
nificant number of its publications were selected to embody this article.

With the list of cases from LabCidade, we could then perform a more direct search in blogs
and local newspapers using the name of the repossession place. The explanation-building method
was used to present and analyze the cases, making inferences based on the frequency of evidence
and its respective causes.

Taken the proper methodological notes and informing about the scarcity of information, it
must be mentioned that in consonance to the public power that does not generate relevant data on
repossessions, the few portraits in the great press vehicles end up rendering enormous disservice.
They deliberately underreport abusive rental prices, vacancy processes, and the promotion of finan-
cial speculation and hide social movements' struggles and histories. They portray those who fight for
the right to exist in the urban locus as invaders and serve as important allies to the conception that

private property is more relevant than human dignity even when it does not fulfill its social function.
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Reference Removal City Justification Typo- Proper- Families
logy ty Removed
Vianas 02/Apr/2020 | S3o Bernar- Repossession Land Empty 66
Street do do Cam-
po
Descalvado | 14/Apr/2020 Ribeirdo Repossession Land Private 20
Street Preto
Osodrio 03/Mai/2020 S3o Paulo Repossession Edifica- Public 250
Housing tion
Taquaral 07/Mai/2020 Piracicaba Repossession Land Private 50
Ocupation
Barata Ri- | 15/Mai/2020 S3o Paulo Repossession Edifica- Private 50
beiro tion
Campo 03/Jun/2020 S3o Paulo Repossession Land Public 10
Novo Sul
S3o Pedro | 09/Jun/2020 | S3o Bernar- Repossession Land Public 11
Village do do Cam-
po
Roseira Il 16/Jun/2020 S3o Paulo Repossession Land Private 900

Source: LabCidade (2020a). Collective mapping RMSP.

Table 1 reveals some characteristics regarding the repossession processes in the State of
Sao Paulo in 2020. Such processes are not restricted to private properties, occurring in equal propor-
tion in public areas. It is noted that there is no uniformity in the sizes of occupations, sometimes di-
verging between small and few families, sometimes between large locations, with hundreds of fami-
lies.

It is also symptomatic to see that even on empty land, repossession orders occur. The prev-
alence of the actions also seems to have a geographical centrality: the City of Sdo Paulo, extending to
Sdo Bernardo do Campo. The interior, at least during the Covid-19 pandemic, had only two reposses-
sion actions.

A common denominator unites Sdo Bernardo do Campo's actions negatively: they were car-
ried out without legal consent. Both the repossession of Rua dos Vianas and Vila Sdo Pedro were
carried out without a court order. Would this be a typical way of acting in this city hall?

The Jornalistas Livres channel (2020b) reports that after the houses demolition in Vila Sdo
Pedro (without a court order, not even allowing occupiers to remove their belongings), the MTST
(Homeless Workers Movement) and MLB (Movement of Fight in Neighborhoods, Villages, and Slums)

protested, blocking the main avenue of Vila SGo Pedro, called Avenida Dom Pedro de Alcéntara. As
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soon as the freedom of movement was questioned in that location, military police and civil guard
appeared.

They pledged to arrange a time for the movements to talk that same day with the mayor
and the current secretary of housing, however when the movements arrived at the place scheduled
for the meeting, they were not received, on the contrary, the gates of public buildings were closed
with padlocks. Occupiers were left without a home, without protest, and the possibility of debate
with the government ceased. In addition, no kind of social rent or assistance was made to the resi-
dents, reinforcing the idea that they were abandoned.

The Ribeirdo Preto case, similarly to the others, presents legal differences. On April 14, res-
idents were awakened by the noise of backhoes. The structures and some masonries were brought
down. Without judicial documentation, the repossession occurred, removing 20 of the 60 houses.
The answers given by the local government are contrasting; it justifies this fractional number saying
only the houses that were not made of masonry were demolished and informs that all the reposses-
sions have been suspended.

In addition to the residents contesting the version that masonry houses were not demol-
ished, both answers given by the local government are contrasting. Plus, residents report that re-
quests to accredit residents for housing programs were ignored. Concluding, to worsen the precari-
ous situation, public power gave up sending food aid after the event (JORNALISTAS LIVRES, 2020b).

In Piracicaba, the Taquaral Community repossession was classified by the State Council for
the Defense of the Rights of the Human Person (Condepe) as "inhuman" and "illegal." It counted on
the excessive use of force by the police, with gas pumps, pepper gas, and support from helicopters to
control the occupants (REDE BRASIL ATUAL, 2020). Spilleir (2020) describes the case: it was a land
without any social function, totally idle for more than four decades, and that in January 2020 started
to house 50 families that, even though in precarious conditions, set their place as a home.

A co-owner of the land initiated the process of pleading for reintegration. This person has
been part of the family that owns that land for over a century (without giving a destination other
than the latifundium). The magistrate who judged the action thought that being co-owner was suffi-
cient and guaranteed repossession in the middle of a pandemic stating that those people would be
safer from the pandemic if living outside.

Now, this statement sounds curious, how would families be safer unsheltered than inside?
How can the judiciary judge something pro real estate speculation? The disaster becomes even more
remarkable when it is known that the city hall had already informed before the action that it would

not give a destination to the people of the occupation (G1, 2020a). Furthermore, people were not
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assisted. Removed by the action of more than eighty police officers, some managed to take shelter in
churches, others stayed on the streets of the neighborhood, and some moved to other occupations
without having other perspectives.

The cases carried out in S3o Paulo have great temporal proximity, on average separated by
fifteen days between each act, and truculent.

The Osdrio Housing Complex, located on the east side of Sdo Paulo, is a popular real estate
venture announced in 2018, and it is already prompt to move in yet remains empty (LabCidade,
2020a). On a Saturday night, approximately 1000 people carried out the occupation of its facilities.
On the following day, public power sent the Municipal Civil Guard and, later, the battalions of the
Military Police to remove the occupiers. There was a confrontation, gas of moral effect was used, and
the occupants were expelled. (FOLHA DE SAO PAULO, 2020d). It is not registered that any type of
assistance has been provided to the removed population.

The second repossession in Sdo Paulo during the pandemic was in the Bela Vista neighbor-
hood, downtown. As LabCidade (2020e) reports, some tenements long-abandoned were occupied by
approximately 50 families. It turns out that those real estate ventures belonged to the incorporated
company Vitacon, which made repeated legal inroads to remove those people who now inhabited
the tenements.

Capital makes its way to get what it wants. Vitacon's owners found an innovative way to re-
claim the properties despite the legal impediment to carrying out repossession. Angelo and Boselli
(2020) describe that Vitacon negotiated with some residents and offered the amount of RS 1,000.00
(one thousand reais) and travel expenses to another location for them to empty the space. Some
accepted.

On the day of the action, those residents who agreed to leave received what was promised.
Those who refused to leave, Vitacon ordered its workers to put down the tenements. As several

people were not in their homes at the time of reintegration, many had their belongings destroyed.

The civil police were also present in operation. However, as LabCity (2020e) recalled, this
branch of the police has no prerogative to act in such cases. The lawyers of the occupants were not
informed of the action, which violates the OAB Statute. Besides the fact that the case judge was only
informed of the events after the event (Angelo and Boselli, 2020).

The repossession of the Campo Novo Sul occupation is the one where the information is
scarce. This slum located in Vila Andrade is in constant dispute between private and public land. It is

known that partial removals occur with a particular frequency, when not criminal fires, as described
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by G1 (2019). Regarding the action that took place in March, it was not possible to find reports. It is
possible to say it existed because of denunciations made from partners of the Removals Observatory
(LABCIDADE, 2020a).

Finally, the most recent and the highest proportion repossession in Sdo Paulo registered so
far during the pandemic period displaced more than 900 families who lived on a land called Sitio Ro-
seira (neighborhood Roseira Il), in Guaianazes, at the eastern end of the city. As stated by a resident
interviewed by Folha de SGo Paulo (2020c), when she asked the officers about the place where the
residents of the occupation would be relocated, the answer was that they should "return from where
they came." It is also noted that no assistance from the State was offered to the residents of Roseira
I, leaving them homeless during a pandemic.

LabCidade (2020c) points out that the request for repossession was issued on an urgent ba-
sis in a judicial duty, thus determining the performance of police action to remove these families
from the occupation, which also conflicts with the prevention recommendations to covid-19, given
that the precarious conditions and social exposure of the residents were highly aggravated.

As we were able to verify, the repossessions were carried out with several violations of
Human Rights, with public neglect that resulted in the promotion or emptiness, or of speculation.
The final analysis shows that all the Master Plans from Sao Paulo, Piracicaba, Ribeirdo Preto, and Sao
Bernardo do Campo prohibited this type of privilege.

Piracicaba's Master Plan, for example, its Articles 5 and 7, foresee that the land will serve
the social function. Underutilization, idleness, and non-use of land and buildings are nullified. In this
same Master Plan, in its art. 13, it delegates to the power of the Municipal Executive the promotion
of land regularization of the informal core constituted, in order that the given social function be-
comes effective (PIRACICABA, 2019).

Similarly, Ribeirdo Preto's Master Plan foresees as one of the document's objectives in its
Art. 3. both the development of the city's social functions and urban property and the universaliza-
tion of the right to the City (RIBEIRAO PRETO, 2018). In the same Art. 3, the means to achieve these
goals are made explicit:

(...) § 1 - For the purposes of applying this law, the city's social function is the
right of all citizens to have access to housing, urban mobility and public
transport, basic sanitation, electricity, lighting, public health, education, securi-
ty, culture, leisure, recreation and preservation, protection, and recovery of the
city's environmental, landscape, architectural and cultural heritage (...).

§ 2 - The social function of the city will be guaranteed:

(...)

IV - for public control over the use and occupation of city space.
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V - for the priority in the elaboration and execution of programs, plans, and
projects for groups of people who are at risk, vulnerable and unfavorable situa-
tions.

(...)

§ 3 - The social function of the property will be fulfilled when the exercise of
the right inherent to it is subject to collective interests. (RIBEIRAO PRETO,
2018)

In S3o Bernardo do Campo, a city where people are removed without legal consent, the
Master Plan presents three notorious passages for defending the act of occupying and defending the
social function of property:

Art. 62 The social function of the city corresponds to the right to the city as a
diffuse right of the inhabitants of Sdo Bernardo do Campo and its components,
according to item I, article 2 of the City Statute:

| - the right to decent housing.

Il - the right to environmental sanitation.

[l - the right to urban infrastructure.

(...)

Art. 72 The urban real estate property will fulfill its social function when re-
specting the social functions of the city, and it is used to:

| — housing.

(...)

Art. 17. To achieve the objectives and implementation of the Housing Policy,
the following guidelines and strategies will be observed:

| - ensure, in the formulation and implementation of intervention projects, the
adoption of the concept of housing as a habitat, which involves access to infra-
structure and public services, promoting the insertion of housing settlements in
the Legal City, in a sustainable manner.

(...)

VIII - encourage the use of empty and underutilized properties for housing in
the popular market; (SAO BERNARDO DO CAMPO, 2011)

Sdo Paulo's Master Plan, in addition to mentioning that the document is based on the City
Statute and the Federal Constitution, addresses the issue of empty buildings and social function in
the following terms:

Art. 293. The priority actions in housing are: (...

Il - execute the Urbanization and Regularization Program for Precarious Settle-
ments.

(...)

XI - produce housing units of social interest in empty or underutilized areas and
recover empty or underutilized buildings, for the low- and middle-income pop-
ulation, under the terms of this law, in the central regions of the city and the
centralities endowed with infrastructure (SAO PAULO, 2014)

Property often surpasses other rights. When it can decide in favor of social justice, the judi-

ciary promotes empty buildings and, in some cases, uses the police to guarantee the so-called order.
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The reaction to acts of repossession led to a widespread outcry, the "Zero Repossession: for
life in the countryside and the city," headed by homeless, landless, members of more than 40 hous-
ing movements, people on the streets, and informal workers. It is a social outcry for the most fun-
damental human rights, yet vilified (JORNALISTAS LIVRES, 2020b).

A careful look at the repossessions dates could induce the impression that the requests
made by the Public Ministry of Sdo Paulo (MPSP) and the Public Prosecutor's Office of Housing and
Urbanism, which demanded that city halls suspend reintegration actions during the pandemic period,
were accepted (UOL, 2020b). However, requests for quick repossession are still in effect.

In Campinas, as shown by Brasil de Fato (2020), the Nelson Mandela Occupation, which
houses 108 families, is in danger of being repossessed at any time. The repossession should have
happened in 2018 but was postponed one year, with the agreement of the city government that in
the meantime, it would carry out the construction of 200 house units. After two years, the units have
not even started being constructed, and catastrophe is imminent.

Another repossession action that runs at full speed is the Occupation Viva Jardim Julieta, in
the district of Vila Medeiros, in the north of Sdo Paulo. The area is a subdivision abandoned by the
public-private partnership of COHAB; a project abandoned two years ago, where 400 families live.
The occupants have already been informed that they must leave the place, to which they call for
removals to be suspended (LABCIDADE, 2020b).

Marx (2011b) was correct: all the significant facts and all the great characters in world his-
tory are staged, (...) the first time as a tragedy, the second as farce (MARX, 2011b: 25). The question

is: how long will we keep repeating farces and start going to fighting the housing issues?

FINAL CONSIDERATIONS

In times of pandemic, social problems in countries became more evident, the need for care,
attention, and respect for the rights of the most vulnerable communities became urgent. The
measures taken by the State in a public health crisis, such as that caused by the covid-19 pandemic,
should focus on ensuring human rights (Huffstetler et al., 2021). Rubio (2020) stated that these rights
are indivisible and interdependent; that is, all rights must be integrated to enjoy them fully. In this
sense, reinforcing the same author, decisions, and actions related to the pandemic management

must be formulated based on respect, dignity, rights, and human values.
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Thus, in this research, three major themes were presented that surround the issue of urban
spatial planning and, more specifically, the repossession of possession. At first, we tried to demon-
strate how the city, in addition to its physical aspect, is also produced daily, always, by a robust ab-
stract notion. That is, the city is composed of interpersonal relationships that directly interfere in the
space.

The second central area explored by this work was that the city itself is not a passive agent,
just a product. The city is an active agent of transformation. Its relevance is given in many ways by its
values of use, which vary from one location to another, including the stage of the circulation, accu-
mulation, production, and reproduction processes.

The third major highlight focused on the entire legal system and the regulatory framework
that deals with property, with essential emphasis on the City Statute, the Master Plan, and constitu-
tional prerogatives. As well as the theme of the social function of the land, that is, the land is not
enough to exist for speculation, it is necessary that somehow through it, there is some productive
function and promotion of well-being.

When we finally analyzed the cases of repossession that occurred in the State of Sdo Paulo
during the pandemic, we noticed that the force of the Law scales tends to lean towards the capital
side and not towards that of the social function or that of human dignity.

Some of the written sentences presented contradictory, perhaps dubious, justifications;
Others did not even have sentences, but in all of them, it was noticeable the disregard for the desti-
nation of those removed families. In addition, another violent way of removing people from occupa-
tions is the practice of fires, which regularly affect slums, occupations, and other housing forms that
are not of interest to the capital. Moreover, to make matters worse, police brutality served to intimi-
date those already deprived. An authoritarian arm that only corroborates the idea that the State is
something that propagates violence.

The system shows its most inhuman face and that urban planning is closely linked to the in-
terests of the dominant elite and the need for accumulation. It is questioned whether the right to the
city is, indeed, a universal right.

If in Santos' words, "never in the history of man has there been a tyrant as hard, as relent-
less as this global money (...), invisible, abstract, but also despotic. It is money. They were supported
by an ideological system (SANTQS, 2011, p. 17)". It is perceived that the global financial system finds
its support through forms of property, and the legal system embodies a way to manifest global fi-
nance domination. However, let us not forget that, just as space and the city are variable for circula-

tion, accumulation, reproduction, and production, these are also the locus for resistance and the
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propagation of movements that demand rights and make their opinion, wills, and individualities

count.
After all, where living is a privilege, occupying, more than a necessity, is a right (ensured by
law, indeed).
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