
PANORAMA OF 
BRAZILIAN LAW

  
“A step towards realizing a long standing dream: 

to provide the world a window to Brazilian law”

Year 5   Numbers 7-8   2017

IS
SN

 1
07

5-
13

43
 (

pr
in

t)
IS

SN
 2

31
8-

15
16

 (
0n

lin
e)

L’IDENTITÉ MULTICULTURELLE DE LA CONSTITUTION BRÉSILIENNE: UNE LECTURE  DE LA 
CONSTITUTION EN FAVEUR DES MINORITÉS CULTURELLES

Deo Campos Dutra 

LE COMBAT À L’ESCLAVAGE CONTEMPORAIN DANS LA PERSPECTIVE DE LA VICTIME: ÉTUDE 
DE CAS POUR COMPARER QUALITATIVEMENT LA RESPONABILITÉ DANS LES SPHÈRES DU 
DROIT DU TRAVAIL ET CRIMINELLE

Fabiana Galera Severo

LES DEFIS DU DROIT INTERNATIONAL PUBLIC CONTEMPORAIN
Vivianny Kelly Galvão

THE INTERNATIONAL INVESTMENT AGREEMENT NOWADAYS: FROM THE CONSENT TO ITS 
SOCIAL FUNCTION AS A GUARANTOR OF THE INTERESTS OF CITIZENS

Renata Alves Gaspar – Felipe Soares Vivas de Castro

THE NON-CRIMINALIZATION PRINCIPLE IN ACCORDANCE TO THE NEW BRAZILIAN MIGRATION 
LAW

Ana Luisa Zago de Moraes

THE CONSENT DECREES IN THE BRAZILIAN CAPITAL MARKET
Vinicius Figueiredo Chaves – Alexandre Folly Nogueira Sertã

EDUCATION AS A TOOL OF THE CONSTITUTIONAL DUTY TO TACKLE HOMOPHOBIA: 
POTENTIALITIES AND STRUGGLES

Daniel Carvalho Cardinali

ON THE BALANCING OF RIGHTS AND THE PROPORTIONALITY OF JUDICIAL DECISIONS: IS IT 
NOT MORE FICTION THAN REALITY?

Luis Renato Vedovato – Josué Mastrodi Neto

LABOR LAW, CLT AND THE 2017 BRAZILIAN LABOR REFORM
João Renda Leal Fernandes

NATIONALITY IN THE BRAZILIAN LAW
Paulo Cesar Villela Souto Lopes Rodrigues – Stephen Edem Gbedemah

GLOBAL ENERGY GOVERNANCE THROUGH INTERGOVERNMENTAL ORGANIZATIONS: 
ANALYSIS OF THE FEASIBILITY OF IMPLEMENTATION

Matheus Linck Bassani

THE EFFICACY OF THE DECISIONS OF THE SUPREME FEDERAL COURT IN CONSTITUTIONAL 
REVIEW

Telma Rocha Lisowski – Francisco Paulo José Viana Filho

DERECHO DEL MAR EN BRASIL: NUEVOS DESARROLLOS 
Alexandre Pereira da Silva

EL SISTEMA INTERAMERICANO Y LA PROTECCIÓN DE LOS DERECHO HUMANOS DE LAS 
MUJERES: MONITOREO DE LAS PETICIONES CONTRA BRASIL (2006-15)

Ianá Priscilla de Oliveira Silva – Alessandra Marchioni



Panor. Braz. law

Panorama of Brazilian Law

Year 5, Nos. 7-8, 2017

Rua São Francisco Xavier, 524
Pavilhão Reitor João Lyra Filho

7º andar, bloco A, sala 7034, Maracanã
20550-900

Rio de Janeiro - RJ
Brazil



HONORARY EDITORS

Prof. Jacob Dolinger, Universidade do Estado do Rio de Janeiro, Brazil 
Prof. Carmen Tiburcio, Universidade do Estado do Rio de Janeiro, Brazil.

Prof. Bruno Rodrigues de Almeida (in memoriam), Universidade Federal Rural do Rio 
de Janeiro, Brasil

EDITOR-IN-CHIEF 
Prof. Raphael Carvalho de Vasconcelos, Universidade do Estado do Rio de Janeiro, 

Universidade Federal Rural do Rio de Janeiro, Brazil

ASSOCIATED EDITORS
Alexandre Sales Cabral Arlota, Universidade do Estado do Rio de Janeiro, Brazil

Eraldo Silva Júnior, Universidade do Estado do Rio de Janeiro, Brazil

DEVELOPMENT EDITORS 
Daniela Lorena León Graça, Univesidade do Estado do Rio de Janeiro, Brazil

Gabriel Coutinho Galil, Univesidade do Estado do Rio de Janeiro, Brazil
Gabriela Antunes Peres de Oliveira, Univesidade do Estado do Rio de Janeiro, Brazil

ISSN 1075-1343 (print) 
ISSN 2318-1516 (online)

Year 5, Nos. 7-8, 2017

Panorama of Brazilian Law employs Open Journal Access policies. Authors are fully 
and exclusively responsible for their submissions. Authors retain copyright and grant 
the journal right of first publication with the work simultaneously licensed under 
a Creative Commons Attribution-NonCommercial-ShareAlike 4.0 International 
License that allows others to share the work on a non-comercial basis with an 
acknowledgement of the work’s authorship and initial publication in this journal 
and indicating if any changes were made. If you remix, transform, or build upon 
the material, you must distribute your contributions under the same license as the 
original.Authors are able to enter into separate, additional contractual arrangements 
for the non-exclusive distribution of the journal’s published version of the work (e.g., 
post it to an institutional repository or publish it in a book), with an acknowledgement 
of its initial publication in this journal.With respect to the online issue, hypertext links 
to other Web locations are for the convenience of users and do not constitute any 
endorsement or authorization by Panorama of Brazilian Law. For further information 
please contact panorama@uerj.br.The opinions expressed in this publication are those 
of the authors and do not necessarily reflect the views of the editors.



EDITORIAL BOARD

Prof. Augusto Jaeger Junior, Universidade Federal do Rio Grande do Sul, Brazil 
Prof. Cláudia Lima Marques, Universidade Federal do Rio Grande do Sul, Brazil 

Prof. Cláudio Michelon, University of Edinburgh, United Kingdom 
Prof. Colin Crawford, Tulane University, United States 

Prof. Conrado Hubner Mendes, Universidade de São Paulo, Brazil 
Prof. Deo Campos Dutra, Pontifícia Universidade Católica do Rio de Janeiro, Brazil 

Prof. Diego P. Fernández Arroyo, Institut d’Études Politiques de Paris - Sciences Po, France
Prof. Fabrício Bertini Pasquot Polido, Universidade Federal de Minas Gerais, Brazil 

Prof. Gabriel Valente dos Reis, Universidad de São Paulo, Brazil 
Prof. Gustavo Vieira da Costa Cerqueira, Université de Strasbourg, France 

Prof. Iacyr de Aguilar Vieira, Universidade Federal de Viçosa, Brazil 
Prof. Jamile Bergamaschine Mata Diz, Universidade Federal de Minas Gerais, Brazil 

Prof. João Maurício Adeodato, Universidade Federal de Pernambuco, Brazil 
Prof. John H. Rooney, University of Miami, United States 

Prof. Luiz Edson Fachin, Universidade Federal do Paraná/ Supremo Tribunal Federal, Brazil 
Prof. Luís Roberto Barroso, Universidade do Estado do Rio de Janeiro / Supremo Tribunal 

Federal, Brazil 
Prof. Marcelo da Costa Pinto Neves, Universidade Nacional de Brasília, Brazil 
Prof. Marcos Vinício Chein Feres, Universidade Federal de Juiz de Fora, Brazil

Prof. Marilda Rosado, Universidade do Estado do Rio de Janeiro, Brazil 
Prof. Nadia de Araujo, Pontifícia Universidade Católica do Rio de Janeiro, Brazil 

Prof. Paulo Borba Casella, Universidade de São Paulo, Brazil 
Prof. Rachel Sztajn, Universidade de São Paulo, Brazil 

Prof. Véronique Champeil-Desplats, Université de Paris Ouest - Nanterre La Défense, France 
Prof. Vicente Marotta Rangel, Universidade de São Paulo, Brazil 

Prof. Wagner Menezes, Universidade de São Paulo, Brazil 
Prof. Will Kymlicka, Queen’s University, Canada 

Prof. Zeno Veloso, Universidade Federal do Pará, Brazil



AD HOC CONSULTANTS AND PEER REVIEW BOARD

The following legal scholars are members of the board of ad hoc consultants of the Panorama of 
Brazilian Law. They have been selected among the 124 reviewers currently enrolled in the site of 

the electronic magazine. 

Prof. Alexandre Sales Cabral Arlota, Universidade do Estado do Rio de Janeiro, Brazil
Prof. Ana Carolina Marossi Batista, Universidade de São Paulo, Brazil 

Prof. Ana Letícia Salomão e Ribeiro, Universidade Federal de Juiz de Fora, Brazil 
Prof. Andrey Brugger, PUC MG, Brazil

Prof. Celso Santos, Universidade de São Paulo, Brazil
Prof. Danielle Campos, Ludwig-Maximilians-Universität München, Germany 

Prof. Daniel Menezes, Universidade Presbiteriana Mackenzie, Brazil
Prof. Deo Campos Dutra, PUC RJ, Brazil

Prof. Ely Caetano Xavier Junior, Universidade de São Paulo, Brazil
Prof. Emília Lana de Freitas Castro, Universität Hamburg, Germany

Profa. Fernanda Torres Volpon, Universidade do Estado do Rio de Janeiro, Brazil
Prof. Flavio Picchi,  Universidade de São Paulo, Brazil

Prof. Gisela Dalfeor, Universidade Federal Rural do Rio de Janeiro, Brazil
Prof. Gustavo da Costa Cerqueira, Université de Strasbourg, France

Profa. Jamile Bergamashine Mata Diz, Universidade Federal de Minas Gerais, Brazil
Prof. João Gabriel Rabello Sodré, University of California, Santa Barbara, United States

Prof. Henrique Alves, Universidade Federal de Minas Gerais, Brazil
Profa. Kelly Brunch, Université Rennes, France

Prof. Leonardo Vilardi, Universidade Federal Fluminense, Brazil
Profa. Mara Darcanchy, PUC SP, Brazil

Profa. Michele Paumgartten, IBMEC, Brazil
Profa. Maira Pereira, Universidade do Estado do Rio de Janeiro, Brazil

Prof. Monique Falcão, Universidade do Estado do Rio de Janeiro, Brazil
Prof. Nathalie Gazzaneo, Universidade do Estado do Rio de Janeiro, Brazil

Prof. Orlando José Costa Jr, Universidade do Estado do Rio de Janeiro, Brazil
Prof. Pedro Dourados, Universidade de São Paulo, Brazil

Prof. Raphael Vasconcelos, Universidade do Estado do Rio de Janeiro, Brazil
Prof. Roberto De Palma Barracco, School of Law University of Oregon, United States

Prof. Sergio Maia Tavares, Universidade Federal Fluminense, Brazil 
Profa. Tatiana de Almeida F R Cardoso Squeff, Universidade Federal do Rio Grande do Sul, Brazil 

Profa. Vivianny Galvao, Universidade Federal do Pará, Brazil



TABLE OF CONTENTS

L’IDENTITÉ MULTICULTURELLE DE LA CONSTITUTION BRÉSILIENNE: 
UNE LECTURE  DE LA CONSTITUTION EN FAVEUR DES MINORITÉS 
CULTURELLES 10

Deo Campos Dutra 
LE COMBAT AU ESCLAVAGISME CONTEMPORAIN DANS LA 
PERSPECTIVE DE LA VICTIME: ÉTUDE DE CAS POUR COMPARER 
QUALITATIVEMENT LA RESPONSABILITÉ DANS LES SPHÈRES DU 
DROIT DU TRAVAIL ET CRIMINELLE 42

Fabiana Galera Severo 

LES DEFIS DU DROIT INTERNATIONAL PUBLIC CONTEMPORAIN 60
Vivianny Kelly Galvão

THE INTERNATIONAL INVESTMENT AGREEMENT NOWADAYS: FROM 
THE CONSENT TO ITS SOCIAL FUNCTION AS A GUARANTOR OF THE 
INTERESTS OF CITIZENS 91

Renata Alvares Gaspar
Felipe Soares Vivas de Castro

THE NON-CRIMINALIZATION PRINCIPLE IN ACCORDANCE TO THE 
NEW BRAZILIAN MIGRATION LAW 113

Ana Luisa Zago de Morae
THE CONSENT DECREES IN THE BRAZILIAN CAPITAL MARKET 137

Vinicius Figueiredo Chaves 
Alexandre Folly Nogueira Sertã 

EDUCATION AS A TOOL OF THE CONSTITUTIONAL DUTY TO TACKLE 
HOMOPHOBIA: POTENTIALITIES AND STRUGGLES 161

Daniel Carvalho Cardinali
ON THE BALANCING OF RIGHTS AND THE PROPORTIONALITY OF 
JUDICIAL DECISIONS: IS IT NOT MORE FICTION THAN REALITY? 194

Luis Renato Vedovato
Josué Mastrodi Neto

LABOR LAW, CLT AND THE 2017 BRAZILIAN LABOR REFORM 210
João Renda Leal Fernandes

NATIONALITY IN BRAZILIAN LAW 243
Paulo Cesar Villela Souto Lopes Rodrigues
Stephen Edem Gbedemah

GLOBAL ENERGY GOVERNANCE THROUGH INTERGOVERNMENTAL 



ORGANIZATIONS: ANALYSIS OF THE FEASIBILITY OF 
IMPLEMENTATION 258

Matheus Linck Bassanis

THE EFFICACY OF THE DECISIONS OF THE SUPREME FEDERAL 
COURT IN CONSTITUTIONAL REVIEW 279

Telma Rocha Lisowski
Francisco Paulo José Viana Filho.

DERECHO DEL MAR EN BRASIL: NUEVOS DESARROLLOS  304
Alexandre Pereira da Silva

EL SISTEMA INTERAMERICANO Y LA PROTECCIÓN DE LOS DERECHO 
HUMANOS DE LAS MUJERES: MONITOREO DE LAS PETICIONES 
CONTRA BRASIL (2006-15) 326

Ianá Priscilla de Oliveira Silva
Alessandra Marchioni

EDITORIAL POLICY AND SUBMISSION GUIDELINES 347



A FINAL FOREWORD

“‘A Panorama of Brazilian Law’ is a step towards realizing a long standing 
dream: To provide the world with a window to Brazilian law”. 

These were the concluding words of the Foreword I wrote 
for the collection of essays on various fields of Brazilian law, as co-
editor of the “Panorama of Brazilian Law”, together with Professor 
Keith S. Rosenn of the University of Miami, which was published in 
1992. More than twenty years have passed and now a group of the next 
generation of Brazilian law scholars has undertaken to resuscitate and 
keep alive the idea of the Panorama by means of a permanent electronic 
journal. Professor Carmen Tiburcio, who contributed to the original 
Panorama and later substituted me as head of the Private International 
Law Department of the Rio de Janeiro State University, together with 
Raphael Carvalho de Vasconcelos and Bruno Rodrigues de Almeida, 
both professors of international law at the UFRRJ are leading this 
important initiative. Today, much more than two decades ago - Brazil, 
one of the BRIC countries - has become an important player in the 
international economy and its legal system an important factor in the 
proper development of international commercial relations. May this 
effort prosper for years and generations to come. 

Jacob Dolinger, 2013
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EDITORIAL NOTE

In 1992, a group of prominent Brazilian scholars led by 
Professors Jacob Dolinger (Universidade do Estado do Rio de Janeiro 
- UERJ) and Keith Rosenn (University of Miami) created the journal 
Panorama of Brazilian Law as an attempt to provide reliable legal 
information on Brazilian law for non-Portuguese speakers. Originally 
planned as a yearbook, the ancient PBL presented papers related to 
several branches of Brazilian law written by respected authors. Due 
to several reasons, this groundbreaking project did not go ahead at 
that time and the inaugural issue was the only one released. In order 
to rescue the goals and ideas of the original project, the first number 
of the new Panorama of Brazilian Law was issued in 2013 covering 
several brands of Brazilian law. In 2015, on a renewed effort to narrow 
the gap of academic knowledge between Brazil and other legal systems, 
together with the annual number in which 17 articles were featured, the 
ever first legendary 1992 issue of Panorama of Brazilian Law became 
available online.

Although having UERJ as its alma mater, Panorama of Brazilian 
Law was kept as an independent project. In 2017, for the first time 
the journal was submitted to and promptly endorsed by Universidade 
do Estado Rio de Janeiro, which became its home. Now, the editors 
present this fifth issue of Panorama of Brazilian Law, the first as a part 
of the Universidade do Estado do Rio de Janeiro’s Portal to Electronic 
Publications, composed by 14 articles covering several branches of the 
Brazilian legal order, available in the electronic magazine format (www.
panoramaofbrazilianlaw.com or www.e-publicacoes.uerj.br/index.php/
pbl) which allows a broader perspective for the broadcasting of articles 
and reaching of a greater number of potential researchers. For this issue, 
papers written in English, French and Spanish were accepted. The 
tolerant and plural perspective of the project, which is opened to all 
branches of Brazilian law, was determinant for choosing not to establish 
a hermetic format concerning the logical organization of the articles – 
neither with respect to its distribution along the yearbook nor in the 
organization adopted by authors in its papers. The editors of Panorama 
of Brazilian Law are pleased with the present success and positive 
repercussions of the project and hope to provide foreign researchers an 
ultimate way to access Brazilian law. 

We could not fail to mention that, while the fourth issue came 
in a moment of sorrow, this fifth issue represents hope. Universidade 
do Estado do Rio de Janeiro has been showing its strength amid the 
challenges faced by its maintainer - the State of Rio de Janeiro.

Finally, brilliant young souls have joined Panorama of Brazilian 
Law’s staff during the past year, strengthening our belief that knowledge 
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is the key tool to overcome fear and proving that some battles are worth 
fighting.

Brazil, June 2018.

Raphael Carvalho de Vasconcelos
Eraldo Silva Júnior


