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Discussing pubtic intemational law wiü rt§p€ct to a Sivcn coultry requires

consideration of topics related to two inrertwined legat orders: that of the cormtry
itself and tl¡at ofú; in¡emational legal sy§tem. These topics, which are of necessity

common to both legal orders, appear in wh¿t is Problematic üo one discipline:
intcm¿tional constih¡tional la\M. The name of üis disciplinc show§ lhc importa¡cc
of üe hierarchically superior mles of domestic legal systems in the analysis of
these opics. Utiüzing üe Constitutiors promulgated in the past five decades as a

base, this article willihow the evolution ofpubüc intematiooal law in B¡azil
duriág frve pcriods of developmcnt involving the lives of different coostituüons:
(1) 1940 to 1946; (2) 1946 to 19ó4; (3) l9U .¡o 1967i @) 1967 !o 1988; and (5)

1988 to tlle prese¡L

I. PERIOD OF ABNORMALITY (1940-1940

Ab,riormality, characteristic of üis period in Brazilian hisiory, occurred boü
domestically and intemationally. The domestic a¡ea was abnormal b€cau§e the

Consütutio; of Novombe¡ lo, 1937, which was in force during üis period, was not

only vitiated in is origin, but often in its applicaüon. The iutemational a¡ea was

atrnonnal because of the Second World Wa¡.

The autocratically ir»pircd 193? Corstimtion lia§ Promulgated by hesident
Getúlio Vargas under the allegation, among others, of a "siate ofapprehension
creatcd in th; Counrry by Coñmunist- inlilt¡ation." t This Corstitution dissolved the

Chamber of Deputies ond tlt" S"-n"t",' proriding that elections were ¡o be held afte¡

a ptebiscite on the Constitution.r This plebisciie was never held. While Congress

was süspendcd, üe hesident of the Republ.ic had "the power to i§sue dec¡eeJaws

on a m^.tt"rs üthin the legislative coápetence of the iederal Govemmcnl"a For

Corst. of t937, Second Whcr€as Clausc of the Pr€anrble.
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almost ¡n entire decade, rhe Presidcnt exerciscd this power, using it 8§ a basis for
making importaot d€cisions in the a¡eas of both dmestic and foreign !oücy.

Maintahing a tradition estsblished by Prior Co6titution§, tho 1937
Co¡stitution contained provi§oos conceming inEmational law. The 1937
Constitution, howcver, fuverged ftom this traditioa in two poiats. Firs! it did not
rcqui¡e a¡ attempt at a¡bitration before a declaration of wa¡ a¡d failed to condemn

any war of conquest. Second, it impos€d an obligation on the States to "Promote,
wi-thin üeir sphire of competencc, measr¡rcs Decessary to cary out commercial
treaties concluded by the Federal Gover¡menl" These, bowever, wete minor
poins. The remaining provisions of intemational interest werc i¡spircd by prior
rtpubtican Constitutiáns, even üough in practice many were either srrspended or
not observed. Among these were provisions graDting to the Federal Covemment
powers to maintain élations with foreign Stat€s, to apPoinl m€mbers of the

áiplomaüc and consular corps, to c€lebratc inter¡aúooal t¡eaties and convcotiÓns,
to-declare war a¡d to mqke Deace. ¡o resolve national border conflicts definitively,
and o organize external defl¡se.6 The Federal Govemment also had exclu§ive
poo,"rs tó l"gi"l"t" on many other matters, including: the national borders with
adjacent natiór»; forcign défensc; naturalization; immigrátion and emigration;
extradition; and foreign commerce.'

The President of the Republic was empowered to maintain relations with
foreign States; to enler into, with tegi§tative aPproval, intemational conventions
and trcaües, and also to have conventio¡s a¡rd heaties b€come temporarily
effective wiüout Co¡gr€ssiooal approva¡ "if advisable in the htercss of the

Country;" to d€4lare war, upon authorization by the l-egi§tature, and-wiüout any
auüorization in the case of foreign qggression or invasion; and finally, to make
peace with Congressional approval.o The Federal Suprcme Cor¡rt was granled

origi"al.i*isdiction over cases involving foreign nations and the Fedcral-or State

Go;em;ents, exuadition of criminals and recognttion (lamolagagdo) of foreign
judgments. It was also granted appellate jurisdiction over all lower couf.decisio¡s
contrary t-o the language of a ueaty whose applicabiÜty had been drawn in¡o
question.'

In the €ady 1940s, the country remained neutral as to the armed conflict
raging in Europé. General neutsality rules with elaborate details wg-re set out in the '
circula¡ attached to Decree- Law No. 1.561 of September 2, 1939.10 Such actio¡s

289

w€re not, in facq expressions of the isolated policy of Ihe Brazilian govtmmeng
but were formulatcd in concert with the inter-Amorican Sy§tem. Thtt§, in
accordance with the Code of Neutrality adopted by tl¡e American Republics in the

Decla¡ation of Panarna on October 3, 1939, which declared the continental
maritime area off limits to acs of war, the Brazilian govemment pa¡ticiPated in
collective American prolests, such 8s thce of December 23, 1939 and March l6'
1940, against the sinking of the ships "Admirat Graf Spce" and "Wakama" wiüin
that maritime area. Also, in accordance with the decision in the Second
Corsultative Mccting of the Foreign Ministe¡s of the American Repubücs he ld in
llavsra, Brazil signeá the Conventiou on Provi§ional Admini§tration of EuroPean
ColoniÁ and Pqsíessions in Amedca on July 30, I940.II The Brazilian
govemment also participated in another sction showing a uniLed continental front;
ihe rupnrre of dipiomatic relations with Japan,. Germany and Italy. According to a

note diated January 28, 1942, in sccordance with the rcsolution of the Third
Meeting of the Fore ign Ministers of the American Republics adoPted that same

day, rhe rupture was iaused by the fact that "üe f,rrst of those countrics has

committed aggression against, and the latter two lÉve declared war u¡ron, an

American State." The sinking of hvc Braziüan slúps transporting passengers

(military and civilian) and mirchandisc in cqstal tsading, rc§ul¡ed in a no¡e from
the Govemment at Rio de Janeiro on August 21, 1942, directed to Germany and

Italy, in which it recognized that ¿ statc of belligerence had been created between

Brazil and those two óountries. Decree No. 10.358 of August 31, 1942, declared a

state of war throughout Brazil.

On the 6th and 8th of Fcbruary, 1943 respectively, Brazil signed th€ Atlantic
Chaner and the United Nations Declaration. The following year, the Brazilian
Expeditionary Forc€ and tl¡e Fi¡st Fighter Air Group saw combat in Europe. The
Braziüan gor"mm"nt gradrully begir to participaté in joint actions of interest to
üe countries engaged in úle struggle against lhe Axis. On November 9, 1943,

Br¿zil siencd üré Convention for the United Nations Relief and Rehabiü¡ation
AdruhiJtadon (UNRRA).12 Brazil ratified rhe Conventions on the Intemational
Monetary Fund and the Reconstruction and DeveloPment Fund, executed in
Bretlon ivoods on July 22, l944,lr as well as üe Convention on Intematio¡al Civil
Aviation, concluded ií Cticago on December 7, l944.ra

Becaus€ of its role in World Wa¡ II, B¡azil met the requirement§ to
pa«icipate in the United Nations Conference at San F¡ancisco. Continuatio¡ of üis
conflici in tl¡e Paciñc cxplains Decrec No. 18.81I ofJune 6, 1945, which declared

a state of war between Brazil and Japan. Brazil was a signatory to the United
Nations Chaner (June 26, 1945), whose tatil¡cation was depositcd on September

21, 1946.15 Sincc then, Brazil has boen an active participant in the U¡ited Nations

,¿, arr. lO.
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Id. a¡r 16(I).0D, OID & (vtD.
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and in its specialized agencics. Upon cessation of armed conflict in aU mititary
theaters ofoperation, the Braziüan govemment issued Dccree No. 19.955 of
Novembe¡ t6, 1945, suspending the state of war that had p€rsisted for more than
three yean.

The profound abnormality of war pcriod adversely affected the prodt¡ction of
scholarly studies, even lhough lhe publisl¡cd lectures of B¡ás de Souza AÍuda,
entitled "The Structurc of lntcrnational I-aw," were a valuable contribution to the
literature.16 In 1942, Roberto Piragibe de Fonseca, afte¡ drawing uP a balance she€t
of the "Brazilian cont¡ibution to doct¡inal develoPment of intemational lau/',
conclucled that it was "me¡ancholy, not to say disheartening", in view of the small
number ofsystematic expositions, ev€n though they are "undeniably substantial
treaúnents of ihe law of nations." " Fornmately, shordy üereafter, Brazilian
autho¡s ¡eacted. ln 1943, awo monographs on intemaúonal law were published in
Rio de Janeiro: Génese e EvoluSo da Neutralidade (Genesis and Evolution of
Neuhlity) by Unneu de Albuquerque Mello and Nanrreza Jurídica do Mar (The
Legal Nature of the Sea) by Breno Machado Vieira Cavalcanti. ln that same year,
uu Conceito de Grerra no Direito Internacional (fhe Corrcept of War in
Intemational kw) by Mario Pessoa was pubtished in Recife. Two years late¡,
Jorge Americano putr/.islrcd O Not'o Fnn¿la¡ne¡to do Direito htentacional e o s¿u
Etteio na Conscié cia Urriwrsal (The New Basis for lntemational Law and its
Grcunding in the Universal Consciencc) (Ed. Reñascensa, Sáo Paulo).

An auspicious event during üis period was rhe launching of the Boletim da
Sociedade Brasilei¡o de Direito Intemacional (Bulletin of dte Brazilian Society of
Intemational l:w), whosp ti¡st number covered the fi¡st six months of 1945, This
publication, now called ü¡e Boletim Brasileiro de Direito Intemacional @razilian
Bulletin of Intemational l-aw), is the most complele repository in Brazil of
scholarship rclating to the láw ofnations.

II. Rf,TURN TO NORMALTTY (19461964'

With the end of the Second World Wa¡ and th€ st¡bsequent t¡iumph of the
basic principles of the United Nations, a profound reformulation of th€
insuppo(abl€ potitical condiúors under dre 1937 Constitution became
unavoidable. The dictatorship ofGetú[o Vargas was ovcrtfuown, and a new
democratic consti$tion was promulgated on Septcmber 18, 1946.

Among thc provisions of intcmalional interest in the 1946 CoñsÜn¡tion was
Anicle 4, whose original sor¡rce was the French Constitution of l79l and whose
more proximate sotuces a¡e the Brazi[an Constinrtions of 189 t and 1934, bur
which had bcen eliminatcd in the 1937 Constitution. Article 4 provided that Brazil
wor¡ld only r€sort lo war if "¡ecourse to arbitration or p€aceful means ofconflict
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rosolution regulated by an intemational security body" to which Brazil belonged
was not avail¿ble o¡ had not been successful; further, "in no case" would Brazil
engage in a "direct or indirect war of conquest, by it§elf or though an alliance with
anolher State." The wording of this provision was improved in §ub§equent
Constitutions.

The powers of thc Federal Govemment generally fotlowed tho§c set out in
the 193? Corrsti§¡üon. Also preserved were prior provisioDs g¡&nting üe President
of the Republic- ¡nd the National Congress the treaty Power a¡d the Powe¡ to make
peace and war.'o Among the exclusive powe¡s of the Fede¡al Senate, which wete

not grant€d in üe 1937 Chsrter, werc that of üe apProval, by sec¡et vote, of "üe
choice of the heads of permanent diplomaüc missions" and that of "authorizing
foreign toans by States, the Federal District and Cormties." The powers of tlrc
Federal Supreme Court wcre generally prese¡ved, but certsin intlovatioos we¡e
made. The 1946 Constitution now correctly referred to foreign "States" and not to
foreign "Nations". re This same provision broadcned the jurisdictional sphere of the

Federal Supreme Court, gra¡ting it original jurisdicüon not only over cases

between foreign States snd üe Federal o¡ State Govemmenl§, but also over cases

between foreign States and üe Federal Distict or Counües.

In the two decades during which üe 1946 CoDstitution was in force,
apprcciable chang€s occurred i¡ intemational rclatior» that had immediate
repercussions upon thc Brazilian legal order. When üe Se¿ond Wo¡ld War ended,

Brazit adhered to üe p€sce úcatics celebrated at that time. Brazil approved the
treaties celebrated in ia¡is on February lq 1948 with lt¿ly,& and in San Francisco
on Scptember 8, 1951, with Japan.zr

As founding membcr of th€ Ulited Nations, Brazil ¡apidly inc¡oa§cd it§
activities in international organizations. B¡azil adhered !o üe fottowing
Conventions: United Natior¡s Educational, Scientilic ¡nd Cul¡ural Organization
(JNESCO) of November 16, 1945:2 United Nations Privilege§ and Immunides of
February 14, 194ó;21 and the World Meteorological Organization, signcd in
Washington on October I I, 1947.'* Law No. 313 of July 30, 1948, auüorized the

Executive Branch to apply the General Ag¡eement on Tsriffs and Trade (GAI-I)
temporarily- At that time, other govertrmental act§ involving iotemational
organizations were moditied. The hesident of dre Republic ordered
implementaüon of üe Administrative Agreement signed in Rio de Janeiro on April
30, 1948, between Brazil and the Preparatory Commi§sion of lhe Intematio¡al

t,

l7

Dslree No. 19.841 ofoct.22, 19.16.

"Estrurum ¡lo Direito Intemacional," 3ó R.!,isr.¡ rr¿ Di¡ei¡o ¿l¿ Sdo Paulo 411-601 (1941).
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2r p.¡¡¿¿ ¡6. 22.024 of Nov. 5. 1946.

23 
Legi". D"cr.. No, 4 of Feb. 13, 1948.
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Refugee Organization.s Brazil approved üe protocol for the dissolutior¡ of the

Intemational Institute of Agriculture ofRome a¡d the tra¡sfer o-f-its functions to
the United Naüons Food anid Agricultural Organization (FAO),ñ as well as üe
new Constitution of the Intemational Labor orgaqlzation, adoPted at the ILO
Conference held in Monüsal on Octobct 9, 1946.2' In 1957, the Statute of the
International Atomic E[ergy Agetrcy, signed at United Nati.ons headquarters in

Now York on October 29,1956 was promulgated in Brazil.- In 1957' Brazil
adoDted the Inbmatiooal Telecommunications Convention, signed in Buenc Aires
on óecember 22, 1952,4 The cr€stion of successive speciaüzcd agencies by the

United Naüons i¡spircd the Convention on Privileges and Immunities of
Speciaüzed Agerrcies of the United Nations, sdoPted on Novembet 21, l947,by
the UN G€nerat Asscmbly and approved by Brazil in 1959.-

Within the lnter-American region, the Inler-American Mutual,{id Treaty,
signed in Rio de Janeto on September 2, 1947, grew i¡ imPortancc''' On Aprit 30,

19148, üe chafier of the Organization of Ame¡ican States was signed, as well as the

Inter-American Pact on Peaceful Solutior»' On a geographically smaller scale,

bas€d upon the fust s€ssions of CEPAL in 1948, and reflécúng the progres.s of
economic integration in Europe, the Treaty of Montevideo, establislúrrg a frce trade

zone and institutins the I-atin American Free Trade Association (LAFTA), wa§

signed on Februari t96o.'

Brazil adhered o two im¡rorlant convenúons on individual and collcctive
liability; the Convention for Ihé Supprcssion and hevention of üe Crime of
Genocide, signed in Paris on DecemLr I l, 1948;33 and üe Convention on Srirface

Damage óatÉed by For"ign e¡t"ofi iign"i i, Ro-" on october 1, 1952.v
Several important human rights conventions were approved: the Convention on the

Stanrs of Rifugees, ratiflred on November 15, 1960, excePt for Aficles 15 and 17

and the option-for the provisions of Section B.l of the First Article of the
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Conventioniss üe convcndon on the Poliaical Rights of womcn, signed in New
i;;i i"ló;'3;' tr-o con""ntion ss or rs49 for tle Protection oi Ñages;' and

ILO Convention 98 of 1949 on the Righs of Organizing and Collective
Bargaining.3E

Semitive to the pattem of its fi6t proclamatioru, thc Brazilian Govemment
decla¡ed the continentat shelf "an int gral pan of rutionat teritory"'" ln Au8ust of
1950, the Agreement on the Regulation of Whaling, signed in Washington on
Dccember 2, l94ó, went ino e tfect in B¡azil.*

Brazilian schola¡ship on intematiooal law flourished. Thc varioÚ§ ¡extbooks
published during this period included: Mario Pe§soa, O Dire¡ro In ernacional
-Modenw (Modim laamational l-aw) (Rio de Janciro |947)lLtttzFato lt., Ma¡ual
d¿ Direito lternacional Público (\latrnl of Public Intemational Law) @io de

Ianeiro l95l); and Hildebrando Accioly, Ma nual de Direito Interuciorul Público
(Manual of Public Intemational Law) (Saraiva Sáo Paulo 1957). In 1956, Accioly
also published tlre second ediüon ofhis th¡ee-volume Tratado de Direito
Intemaciotal Público (Treatise on Public Intemational Law) (2d ed. Imprer¡§a

Nacional 1956). Othcr pubücations were: Gerson Brito Mello B<sor., Cuno de

Direito Intemacional Público (Couse oo, Public I¡temational Law) (Belo
Horizon8e 1958); Nelson Ferreira daL:uT.Introdu§do ao Direito Intemacbnal
PrÍáIico (Introducüon ao Public Intemational I-aw) (Sáo Paulo 1963); and Bráz de

Sonza Amrda, Esrnrtura de Direho Internccional (fhe Strucn¡re ofPublic
Intemational Law) @evista da FADUSP 1963, pp. 32-92). This author had ea¡lier
published his Carso de Di¡eito l¡uemacio ol: Na era atómica (Course ou
Intemational I-aw: The Atomic Age) (Guai¡a Curitiba undated) Gilda Russomano
collected several of her writings in Esrados de Direito Internacio¿a¡ (Studies on
Intemational I:w) (José Konfino, Rio de Janei¡o 1956).

The impact of changes occurring afrcr rl)e second wortd war inlluenced the

book by Ilrnar Penna Maitnla, Características Esse nciais do Novo Direito
Intenrocioral (És*ntial Characteristics of New lntemational l-aw) @io de Janeiro

1947). This author also wro¡e a treatise on.Naúonality, whose first volume de¡l§
with the Intemation¡t l-aw of Natio¡atity.ar The questions of tlte development and

influence of newly independent states was highüghted by Ha¡oldo Valladáo's
work, published in that same city by Jcse Olympio in 1961, Dernocrdizoqdo e

S'ocia[kasAo do Dieito Internacional @emocratization and Sociaüz¡tion of
Intemational Law). In view of these changes, the problem ol human rights within

2s 
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the intemational context was tho focus ofa surdy by José Sode\ Direbos do
Ilornern (Ihe Rights of Man) (Cia. Editora Nacional: Sáo Paulo, 19ó0) and a ücsis
by Gerson de Brio Metto Boson cntitled O Honen como Suieito do Direito
Intenwcional (Man as a Subject in l¡temational Law) (Belo Horizonte, 1951).

Among the va¡iors topics dealt with at th.is time, intemational treaties
seemed to predomina¡e, starting with üe book by José Sette CÁmara, The
Ratification of Intemational Trcaties, published in 1949 in To¡o¡rto by The Ontsrio
Pubtishing Company, Ltd. The üesis submitted to become a member of the faculty
(livre docé ncia) to the University of Sáo Paulo by Vicente Marotta Rangel dealt
with the conllict between the Uniled Natio¡s Cha¡ter and other intemational
agreemcnts.az Joáo Hermes Pereira de Araujo publ.ished a book oo thc proc.edural

aspecs of intcmational acs in B¡azil in 1958."r

Wonhy ofnote was the course offe¡ed in 1959 at the Acsdemy of
International t-aw in the Hague by Hildebrando Accioly on General Principles of
Intemational Uabiüty.* Thc taw of diplomacy was the subject of two-volume
treatise by Rubens Fer¡eira de Mello.") The same auüor also published in Rio de
Ja¡ei¡o in 1946 Dicioaário de Direito ln¡ertwcional Príálico @ictionary of Public
lnternational Law).

trI. SECOND PERTOD OF ABNORMALnY (f96/-l96il)

After the successful coup d'étaa of t9ó4, the leaders of üe mititary and.civil
movement proclaimed that "the vicloriot¡s revolution" investcd itself with "the
exetcise of dre constitueni power." This revolution, "represented by the
Co¡¡rmanders-in-Chief of the tlree Armed Forccs", decided to retain the 1946
Constitutioq limiting themyelves to "modifying it only in respect ¡o the powers of
the hesident of the Republic"; üey atso retained the National Congress, "with
certain ¡eservatio¡s upon is powers" contained in Insútutional Act l.*
"Constitutional oJ [egal guaran]ees of life appointments or tenure" were "sus¡rended
for sk montbs.""' Under the terms of Institutional Act 2, of Oclober 27,1965,
which modified, i¿r¿ r alia, Articlf§ 94,98, 103 and 105 of the 1946 Coristitution,
the Judiciary was increased by tho addition of federal judges, who we¡e granted
jurisdiction, among others, to "hear and decide, in first.ir»tance, cases betwecn
foreign States and persons domiciled in Brazil; cases based upon a treaty or a
contract by dre Fede¡al Government with a foreign State or an intemational

- Do Cotúlito e¡úre a Can6 das Nasócs U'i¿hs e os Denais Aco.¡los lnte rdciordis (SaÉiva: sáo Paulo
t954).

- A Prccejs@lírica dos Atos htrc. acio¡t tis lo B¡asi¿ (Minislério das Rclá§ócs Exleriors§: Rio 1958).

"Princip€s Généraüx de la Respor¡sabili¡é lntemationale d'ápés la Doctrine et la Jürispñ¡dance,' 96
R.!.l¡eil d€s Coü¡s 353- a39 (1959-D.
¡5

Tnta.lo clc Dit¿ito Diplofl¿í,ico (Edirom Clássica Uvraria: Rio 1948).

Pre¡mble ro Instituriüral Act No. I ofApr.9, 1964.
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organization; and crimcs that are the subject of a treáty or an intemational
convention." (a¡t. 105, § 3). Otherwise, the juridiction of dre Federal Supreme
Court and the Federal Coun of Appeals werc maintained.

Among the intemational acts thÁt came into effect in üis period, one should
mention the Rules and Reco[unendations appearing in Exhibit 9 to the Convention
on Intemaúonal Civit Aviation (5th edition). which provided for the facilitation of
carriage by air;a6 the Single Convention onÑarcotic Drugs;a the convention
conceming the intemational exchange of pubücatio-ru, adoptcd by the UNESCO
General Confe¡ence at Paris on December 3, 1958;" the Vienna Convention on
Diplomatic Relaúons o[-April 18, 1961;5r lhe Ac.cord on the Privileges aud
Immr¡nities of LAFTA;)' the Treaty Banning §¡clear Weapons Tess in the

Atnophere, in Outer Space and under Water;" and the Basic Agreement on
Technical Assistance wig,r the uN, its Specialized Agencies and the Intemational
Atomic Energy Agency.-

I¡ the inter-American field, one should mention the Caracas Conv€-qtions on
Diplomatic Asylum and Tenito¡ial Asylum, both dated March 28, 1954;55 and the

American Treáty on Peacetul SolutioÁ (thá Bogota Pact), dated Aprit 30, 1948.5ó

Based upon a Resolution of the I 0út CoDsultative Mceting of Foreign Ministers,
I-egislaüve Decree 38 of May 20, 1965 authorized the Prcsident of the Republic to
send armed forces contingents to lhe Dominican Republic, which in fact occur¡ed
soon thereafter.

In the ltetd ofhuman rights, Brazil adhered to the Convention on Slavery,
signed in Geneva on September25, 1926 and amended by the hotocol and opened

for signanue in Ncw York on December 7, 1953; as well as drc Supplementary
Convántion on the Abolition of Slavery, of the Slave Tracle and of lnstitutions and

Practices Similar to Slavery, adoptcd in Geneva on September 7, 1956.'' Various
intemational labor Conventio¡s werc incorpo¡ated into Brazilia¡l [aw: No. 22 on
lúring ofseamen; No. 9? on migrant workers; No' 103 on matcmity assistance; No.
104 on the abolirion of penal sanctions for breacl¡ of work cont¡acts by indiSenous
worke¡s; No. 105 on abolition of fored labor; No. t06 on weekly re§t days in

¡3 
Pmmulgared by Dcc.ee No.54.203 ofAu8.24, 1964

'e Pro,nutgared by oecrce No.54,21óofAug.27. l9ó4.

$ 
Promulgatetl by Decn:e No. 54.291 of s€pt. 16, l9ó4.

5r 
tronrulgatcd by D€cree No.56.435 ofJe. s, 1965.

5: 
P.omutgated by D."."e No. 57.78{ of f€b. I I, t96ó.

i! 
lmmulgated by ou:ne No.5825óofAp¿ 26, 1966.

! 
Promul¿atert by Decree No.59.298 ofApr.23, 19ó6.

5' 
,tpproved by l*gislative Dccrtc No.34 ofAug. 12, 1964i Pronulgated by Decree No 55.929 ofAp..

14, 1965.

s 
Promulgarerl by Decree No. 57,7E5 of Feb. ll, 1966.

5' 
P.on'utgatcd by oecr.c No.585ó3 ofJe. l. ¡9óó.



commerce and oflicts; No. 107 on indigcnous and tribal populations; No' 108 on

national idcntity catds for sea.men; No. 110 on working conditiofis of farm
employecs; and No. I 13 on medical exami¡rations for f¡shermen."

As to legal doctine published during this period, one shorrldnotc the

continuation ol studies on human rights, on diplornatic law and on intemaüonal
treaties. In 1964, C. A. Dunshee de Abranches pubüshed an important book
enritled ut Protégdo huernacional &¡s Direitos Humanos (ltrtematio¡al Pmtection
of Human Righs (Freitas Basto§: Rio 1964)' In thst sa¡¡le ye,alM' Franchi¡i-Nett
pnblishcd Drplonacia: htsrumento da O¡dem lternacional @iplomaq:
I¡stn¡ment oi Intcmational fuer) (Rio 1964). Also pubüshed ir üe samc year was

a book by Oliveirc Litrento cntitl€d O P rincípio da Auto Daermina§do dos Povos

( The Prüciple of Self- Determination of PeoPles) (Freitas Bastos: Rio 1964)'
§imil¿¡ty, 5al¡el¡5!¡lp in the area of inrcmational conventions continued' as

exemplihcd by Cetso Albuquerque Mello's sa\dy, Ratüca§ao do Tratados
(Ratification of Treaties) (Freitas Bastos: Rio 1966).

The first United Nations Conference on tlrc Láw of the Sea served a§ the

basis for publication of studies relating to the two Conventions-there concluded'
The thesii for faculty membership (liwe docencia) of Celso Albuquerque Mello
detL' itjn Ptúaforna Con:tinenrál: PrinciPais,4specros (The Continental Shelf:

Principal Aspetb) (Freihs Bastos: Rio 1966), whereas the thesis for full-
profesiorship of Vicen¡e Ma¡otta Rangel at the Univofsity of Sáo Paulo-focused

ilxm Natureza Jurídica e Delirnitagdo do Mar Territoríal (ftrcl*gal Nah¡re and

Limits of the Tenitoriat Sea) @Tr Sáo Pauto 196ó).

The book by C.A. Du¡shee de Abranches on Espago Enerior e

Respnsabilktadá lrúenwcio al (O\rter Space and Intemational Liabiüty) (Freiias

Bas-tm: Rio 1964) is a refléction of thc era of a§tronauts begun in 1957. Putiished
in Sáo Paulo by the Rerista dos Tribunais in that same year was the- thes-is by Iosé

Dalmo F. Belfórr de Mauos, submitted iii the compctitive exami¡ation for ñ'¡ll

professorship at the Law School of the Po¡tiñcal Catholic University of Sáo Paulo,

ihi"h d""lt rrith Co nceho C¡isao de Guerra (The Chrisdan ConcePt of War)' The

thesis submitted by C.A. Du¡shee de Ab¡anches for full professo¡ship at the state

University of Rio de Janeiro was entitled Proxrigdo dos Armcts Nucleares

@anning of Nuclea¡ Weapons) ( Fr€itas Basto§: Rio 1964).

IV. AUTOCRATTC TENDENCY (1967-198S)

In accordance with Institutional Act 4, ofDecember 7, 1966, üe National

Congress met in extraordinary s€s§ion on Decembcr 12 of that yesr and lan,¿ry 24

of thi following year, to discuss, to vote and to Promulgate the "D¡aft Co¡stitution
subm.itted by the Prcsident of ihe RepubliC ' The Comtitution of l*I.ráry 24, 1967

was, in hrm, rcvoked by Cor»tinrtional Amendmeni No. I ofOctober 17, 1969'

Although both Constinrtior§ (the fust more than the second) reflect€d the

autocratic te¡dency prevaiting during that period, they retaioed provisions of

$ 
Tho. Con'cntio.rs ,rerc all promulSated on July 14' 1966, by De.rccs No' 58'817 th¡ough 58'827'
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iniemational iu¡erest, integrating prio¡ Constitutions. Si¡ce lhe 1969 changes did
not direcdy affect provisions ¡elated to intemational [aw, we shall refer,
throughout, to cither the 1967 Constin¡tion or dre 1969 Constitutional A¡nendment.

The 1967 Constituüon modified Anicle 4 of the 1946 Constitution, changing
the wording of Article 7 to provide, in a tecbnically more precise manner, that
intemational cüllicts should be "rcsolved through direct negotiatioN, arbitrstion
and other peaceful means, with ahc cooper¿tion of thc iniemational organizations
of which Brazil is a mcmbcr." Thc sole paragraph of Article 7 banned "wars of
conquesl" Few changqs were madc to the powers of thc Executive and Irgislative
Bra¡ches, with the cxception of adding the terrt "intcmational ocrs" after the
tradiüonal phrase "intemational tfraties and conventions." Thus, the 1967
Constitution gave exclusivc powe¡ tó the National Corigress to "make dehnitive
resolutions on intcmational Eeaties, cüventions and acts celebrarcd by üe
President of üe Repubüc."5e It gavc exclusive power !o the President of the
Republic to "cclebrate intemational reaties, conventions and acls, ad referendun
the National Congress."@ The wording of the 1946 Constitution was presewed
intact with respect to thc specific power of the Federal Senate in relation to tlte
heads of permanent diplomatic missions, and modilied in relation to foreign loans.
The power of the Federal Senate was no longer restricted to,üese loans, but was
b¡oadened to include "forcign transactions or agreemenls.""' Under üc 1969
Constitutiooal Amendmcnt Aficles 41t), 83(Vm) and 45(tr) became A¡ticles
aa@, 81(X) and a2(IV), respectively. This last prcvisioq however, modifred the
corresponding provision of the prior Constih¡tion (art. 45-[) by sdding t]rat in the
case of foreign loars, Fansactions or agreements, "the Federal Executive Branch
should be consulted."

The 1967 Corntiturion reallirmed the originaljurisdiction of the Federal
Supreme Court toju-dge extradirion rcquests by a foreign State, snd to ratify
forcign judgmcns.- It continued o providc for appellate jurisdiction when the
lower court decision, either at the original or appellate level, refused o give effect
to a treaty or declared a reaty to be uncoostituüonal.d But the Constitution made
some cha.nges. The original jurisdiction of the Federal Supreme Court was
expanded to include cases in which international organizations and territories a¡e
panies.s Excluded, however, from the Supreme Court's originaljurisdiction were

Cost. of 1967, aí.47 (D.

@
/¿ st art. 83 (v[D.

,¿ ar ¿r.45 (lD.

* 
C.nst. of 1967, ar. I 14 (t) G). Norc rhat Aricl€s t 14, I 19 a¡d I 17 corespond lo Alicles I 19, 125 ¡nd

122, r6p€divcly, ofthc l9ó9 Constiiutimal Amcndnrcnt.

,¿ ar er. I la (trD (a) and (b).

.- 
The oriSinal jürMidion was .rlcnd€d to cas€s i¡r which foreiSn Stalcs o. 

^¡r 
i,ttc otio al o.gani.at¡on

a.s parties, on onc slde, and not only lhc F€dcnl Co,/emm€rit. th€ SlaGs ¡nd the Fedcr¿t Dslricr, but also
T¿rrito¡i¿sss pani.s on thc oú.¡ sidc. ,¿ ¡t an. I 14 (D (c).
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c¡ses wher€ the corDtics are panies. Decisio¡s at the first instance i+¿ c¿se

between, on the one hend, a Cormty or a person doniciled or resident in Brazil, aad
on the other band a foreign State or i¡terDational organizatior¡ became the provlnce
of federal dist¡ict courts, which were also given pov,Ier to judge cascs based on a
te¡ty o¡ contract of the Federal Govemment with I foreiSn State or intemational
organization.6 They were atso granted power to judge ce¡taitr specifred crimes
occasionally affecting int€rnational l4w: (a) those covered by an intemational
tse¿ty or conv€ntion whencver thc commission th€reof began urithin Brazil and thc
resutt occurred abrqd, or vicc versa; @) those cmmiced on boa¡d ship§ or &ircraft
(except for military vessels); and (c) üosc involving the illegal eDty or alieN or
their renaiaing in Brazil. The enforccmcnt of forcign judgm€nt§ was to be carried
out by the federal courts after a homologaüon ord€-r, and letters rogatory werc to be
compüed with by the m after the exequaur ordcr,6 The Federal Coun of App€{ls
C[FR) was given appellate jurisdiction over cases decided by the district couís'"'

During this period, the pace of incorporation of intemstional agreements
relating to intemational organizations into Braziüan law-did not ¿liminish: witness
üe Intemaüoqal Hydrographic Oqanization, Convention signed in Mon¡co on
May 3, l967iq üe World l¡lellech¡al ProPetty Organizstioo (WIPO), Convention
signed in Stocktrolm on Jr¡ly 14, 1967;@ úe Intematioual Cotton lDsti-tule

Convention, o¡rned to signsh¡tc itr Wsshingto on January 17, 19ó6;70 thc
Intematimal TelecommunicstioDs Satelli¡e_Organization (Intclsat), agreemsqt
signcd in Washington on Augr¡st 20, l97l;" the United Narions l¡dustrial
Develolment Organization (LINIDO) Convenüon concluded in Viema on April 8,

1979;/¿ and rhe Intemaúo¡ral Maritime Salellit€ Telecommunications Organization
(INMARSAT), Convenüon concluded in London on September 7, 1967, with its
P¡otocol.73

The roster of g<ivemmental acls coDcemitrg intemaüonal organizations
ñ¡rther includes Decrees Nc. 60.172 of Februa¡y l, 1967 and 62'980 ofluly 12,

1968, relating to thc application of oconomic and poütical sanctior§ again§t
Southem Rhodesia, in acco¡dance with the respective terms of United Naüons
Secu¡ity Cormcil Resolutio¡s 232 (1966) and 253 (196E); as well 8s Decree No.

óJ
Const. of l9ó7, arr. I t9 (ID & (fID.

,¿ ar ar. I 19 (9, (DC) and ( X).

,¿ ar ar. I l7 (tD.

PromulS¡ted by DccrEc No. 68.106 ofIüL 25, 1971.

Promulgated by Decft€ No. 75.54 t of M¡r. 3 I , 1975.

70
Pror¡rulSat€d by Decr€e No. 70.060 of Feb. 18, 1972.

7t
Approv«l by l,e8is. Decrce No. 87 of D€c. 5, 1972.

Approved by L€8is. Dec¡lc No. l09ofNov.4, 1980,

Promulgated by D€cr€e No. 83.97ó of S€pr I 7, 1979.
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91.524 of August 9, 1985, conc€ming rescictio¡s on ¡elatio¡s with South Af¡ica, in
view of Security Council Resolutions 473 (1980), 588 (1984), 566 (1985) aod 569
(1985). In addition, Brazil apprwed rhe agreement with the United Natio¡rs
Children's Fund (FISI¡, signed in New Yor* on March 28, 196ó. /'

As o regional intcmational organizations, one may cite the P¡otocol to
Reform tllg Org¿!.ization of American St¡tes, signed in Buenos Aires on February
27, 196?; 

/r as well as rhe _C_haner of the Organization of American States, as
amended by this Pro¡ocol.'o Brazil pa¡ticipated in the Constitutive Convention of
the l.atin American Economic System (SELA), signed in Panama City on October
17, 1975;" and the l-atin American lategration Association T¡e¿ty (ALADI),
signcd on August 12, 1980.'" I¡rcluded wiüin tbese regiog3l accords a¡e: the River
Platc Basis Treaty, signed in Brasilia on March 23, 1970;" the Agrcement on
Úumunities, Exemptior» and Privileges of the Financial Fund for the Dey^elopment
ofüe River Pla¡e Basin, concluded in Assunción on De¡cmber 9, 1977;e and the
Treaty on Artrazon Cooperation, signed in Brasflia on July 3, 1978.8r

The intensiñcation of thc problems of development, beginning in the 1960s,
spurred Brazil to join defense of the positions taken by üe underdeveloped
countries, particularly that of üe Group of 77, to which B¡szil belongs. In 1973,
Brazil adopted the Protocol relating to trade ucgoüations between developing
r¡arioDs, cáEied out within the GATT framework from December 1970 through
eugusitgT t.e Brazil adopted a Protocol adding Pan ry (oLTrade ald
Developmeut) ¡o the General Agreement of CATT in 1975.-

Several Conventions were promulgated during this period with respect !o
airspace. These include: the Convention on Offer»es a¡d Cert¿in Other Acts
Committed o¡ Boa¡d Aircraftr.concluded in Tolqo on Sep¡ember 14, 1963, and
signed on February 28, 1969;" a Convention for the Unification of Rules R€lating
!o Intemational Ai¡ Transportation, complemenjary ao the WaEaw Convention,
signcd in Guadalajara on Scptcmber 16, l96l;- and üe Convcntion for The

Promulsat€d by Decree No.62.125 ofJ¡rL ló, 1968.

7t
Prsmul8aled by DecrÉe No.66.114 of ltñe24, 1970.

Prcmülgaled by Decr€e No. ó7.542 of Nov, 12, t970.

Pronrul8atcd by D€crÉ€ No.78.018 ofJy. 12, 1976.

PromülSated by Decl€¿ No. 87.054 ofMar.23, 1982.

Promul8ated by D€crcc No. 67.084 of Mar. I, l97o

Promulgated by DecrÉe No. 84.438 ofJarL 28. I98O

homulgated by DecÉc No. 85.050 ofAug. 18, 1980.

a2
Promulg¡t€d by D€cr€e No.72.573 of A,uE.2, 19'13.

D€crc€ No. 7ó.032 ofJy.25, 1975.

Prsmul8ated by Decrce No. óó.520 of April 30, 1969.

85 
kornulgated ty Decrce No. ó0.967 ofJy. 7. 1 7.
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Suppression of Unlawful Acts sgqi¡st the Safety of Civil Aviation, concluded in
Montreal on Septemhet 23, 197l.h

Brazil widened the limits ofits tenitorial sca, frrst to twelver and then to
two hrmdred nauüc¡l miles.tt As a dweloping couotry with a lonC seacoasq and as
a mcmbcr of the terri¡o¡ialist f&ction of thc Tbird Cofer€nce on the L¡w of the
Sea, Brazil panicipatcd i¡lcr¡scly in the negotioti-ons and approved thc Convention
signed in Montcgo Bay on December 10, 1982.Üe Brazil was the rbirq¡-swenth
count¡y !o deposit its irstrument of ¡¿tiflcation of fis Convention on the I-aw of
thc Sea and is awaiting its entry in¡o force on the intemaüonal level so as to ratiry
it.

other Brazilian acs ref€rdng !o maritime are¿s and activities include the
following; the Conventiou oo üe Safeguarding of Human Life at Se€ ü¡d the Rul€s
to Preveñt ColGions 8t Se¿, adopted i; Londo-n on June 7, 1960;s rhe Convention
for the Regulation of Whating, signed in Washinglon on December 2, 1946;et the
Convendon on Civil Liability for Darnage Caused by Oil Pollutiott, signed in
Brussels on November 29, 1969;" the Convention on latematioq4l Regulations to
Avoid Coltsions at Sea, signed in kodon on October 20, 1972;"' üe Convention
fo¡ the Facilitaüon of Intemational Maritime Traffic, signed in I-ondon on April 9,
1965;q üe Convention on the Corservation of Tunq-and Rclated Fish of the
Atlantic, signed in Rio dc Janciro on May 14, 1966;s the Convention for the
hevention of Pollution Caused by Ships, concluded in I-ondon on Novcmber 2,^-
1973, and is respective Proocol, signed in üe same city on February l7-.1978;s
and the Conveution on Cargo Lines, signcd in l¡ndon o¡ April 5, 1966."'

Brazil ¿lso promulgaled a number of intemaüo¡al conventions and treaties
relating to the Antarctic, outer space, and satellite communications. On May 1ór-
1975, Brazil adhered to üe/Ant¡¡ctic Treaty (WaShington, December l, 1959).* In

att
Promulgat€d by D€cr* No.72.183 of le.2o, t913.

a,
D.crcc-I.-áw No. 553 ofApr. á, 1969.

3ú
Dec.€e-I-aw No. l.(»8 of Mar. 25, 1970.

89
Approv€d by t¡gis. Decrce No. 5 of 1987.

90
Promul8ated by Decre¿ No. 60.696 of May 8, 1967.

Promuleat d by D€cr€€ No.73.491 of ton- l7,1974-

Promulga(ed by D.crE N o. 19,437 of ll,,l.2A, 1977 .

,t
Prortrulgated by D€crE€ No. 80.068 ofAug. 2, l9ó7.

Esmutgatcd by Dccnc No. 80.068 of Nov. ?, l9?7.
9l

Promulgated by D.cnc No. ó5.@ó ofAug. 20, t9ó9.

Bo.h app¡oved (with r€sc.vations) by L.gis De.¡Ec No. 4 of 1987.

PDmulSaGd by Decr€e No. (t6.l03 of ls,it-22,1910.
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1969, Brazil adhered ¡o the Treáty on Principles Goveming the Activities of Stqt€s
in the Exploratim and Use of Outcr Space, including the Moon and Other Celcstial
Bodie-sJ opened for §gnaturc in I-ondo¡, Moscow a¡d Washi¡gton on January 27,
1967.e Brazil also adhercd o tbe Accord m Ss¡ctlitÉ CoEmunicafgns, adopted in
Washington o August 20, l9ó4 a¡d §gned on Febnrary 4, 1965;r@ the Agre€m€Dt
on Rescue of Astron¿u§ snd Retum of Astmauts and of Objects l-auchcd i¡
Outcr S¡acc, concluded in lrndoD, Washington, and Moscow, on April22,
1968; '"'; and the Convention on I¡temational Liabiüty for Damage Carced by
Space Objecs, signed in London, Moscow and Wasbington on t"Ú tZ , tglz.fa

Brazil has ¿dhered to I substaatial numbor of international labor cotwentions
(ILO), inclu.ling: No. 1l I on discrimin¿tion in maúers of cmplo¡ment a.nd
occupatio; No. I 15 on protcction agaiost ionizcd radiation; No. I I 6 on the
¡evi§on of the fmal articles of the ConventioDs adoDtcd bv the Ge¡e¡¡l Conference
of the Intematioral Labor Orgaaization in ia first 3) sessíons; 

r03 No. 96 on
remuueratod emplo)a¡ent offrces, adopted by the ILO General Conference in is
32nd session;'* No. I 17 on basic objectives a¡d n¡les of social policy; No. 118 on
l,o equal treatment of¡¿tionals a¡d noo-nationals in social s€curity Eattersi No.
120 on hygiene in trade and offices; and No. 122 on employment"poücy.toJ
Subsequently, Brazil ¿dopted II-O Convcntion No. 124, concerning mcdical
examinaüon ofchildren for fitness to work in underground mines; No. 125 on the
fitn€ss cert¡frcates of fishcrmen; and No. 127 relatins !o the maximum amount of
c¿¡go to b€ transported by ooe worker.16

With rcspect to the law of war, Brazil adoptcd tho long-standing Gencva
hotocol of Jr¡ne 17, 1925, on tho Prohibition of the Use ia War of A,slhyxiating,
Poisonous or Similar Gases and ofBacteriological Methods ofWar;tu' and the
Convention on thc Prohibiüon of Dwelopmen! Production and storege of
Bacteriological (Biological) Wcapons and üose Based upon Toxi¡s and üeir
Destnrctioñ, signed inionáon, washingon and Mccow oo April lo, 1972.108

Eomutgar.d by D€crE No 64.362 ofApr. 17, l9ó9.

Promulsated by DecrEc No. ó 1.229 of Aus. 23, 1967.

tot
Promulgared by Decr€¿ No. 71.989 of l,lar. 26. 1973.

to2
ApprovGd by lrSis" Deütc No. 77 ofDcc. I, l9?2
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Conv.ntions t I I, t l5,.nd I 16 wcrc promulS¡rcd, rBpcc¡ivcly, by D€cr€.s N6.62.150,62.151 and

ó2.152,¡U datrd ran" I, 1968.

tü
Proñulgátod by D€crE No ó3.161ofAug.23, t968,

l05
Convcntions NG- t 17, I 18, 120, Énd 127 were promulSatcd by D€.rÉ¿s Nos. 66496 lhtq¡gh 6ó499,

r6pe.tivoly, dsted Apr,27, 1970.
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Prcm'¡l8atd by DecG. No. 67.:U) of ScpL 15, 1970.

Promutg¿.ted by Dccrcc No.17.314 ol Apr. 1,1976.
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In the a¡ea of educ¿tio¡, culturc aad inüe[ech¡al property, during this period
Brazil adhered to üe Convcntion on Measures to be Adopted to Prohibit the
Irrportation, Exportation and Transfcr o.f-Illegally Obtained Culu¡ral Property'
signed in Paris on November 14, l97O;'- the Bern Conveoúon fo-r-the hotcction
oflte¡ary a¡d lrtisric wo¡ts, ¡wisei in Paris on July 24, .t971; 

t r0 tle Universal
Copyrighi Conveotioo, rwisei in Paris on July 24, l97l; r¡ t and the Treqry of
Cooperation on Paieor Matters, si8ned iti Washinglori on June 19, 1970. "' Brazil
also adhered to the Convention on PsychoEopic Substancts, signcd in Vienna on
February 2 I , 197 I . 

I ¡3 Also noteworthy is the Treaty of Itaipú with Paraguay,
dealing with one of the world's lsrg€sa hydroelectric dams, signed in Brasllia on
Augusi 2, 1973.rta

During this period various compendiums on intemational law were
published- They include: Celso de AlbuquerqueMello, Curco de Direito
Imernaciotal Público (Course on Public Intemational l-aw) (Rio de Jaaeiro, 1968),
edited in two swcessive volumes; Olivciros ütre$¡o, Mataal d¿ Direito
Intemtrcional hiblico (Manual on Public Inter¡ational li¡w) (Forerse: Rio 1968);
and Luis Ivsni de Amorim Araújo, (Course on Public Inlem¿tional l-aw) (Borsoi:
Rio 1972) . In 1974, the Naval War Scful (Escola de Guerra Narzl) published a
four-volr¡me work eatiúed Direito Internaciorul Públbo @ublic Intemational
I-aw) wiü üe collaboration of Raphael Valentino §obri¡ho, Cclso de Albuquerque
Mello, Mário Pessoa a¡d Vicente M¡¡otta Rangel. More recently were published
among other works: José Dalmo F. Belfort deMatts, Manual de Dieito
Inte¡nacional Público (Manual on Public Internaüonal l-aw) (Saraiva: Sáo Paulo
1979); António Augusto Cangado Trinda de, Pinclpios de Direito Internacional
Contem¡nrdneo @ 'rtn(iples of Contemporarcor¡s In¡emaüonal I-aw) (Univ. of
Brasllia hess: Brasflia 198,t); ar¡d Oyama Cesar Ituassu, Carso de Direito
Imernacional Público (Course on Public Intemational Law) @orense: Rio 198ó).

The conclusiotr of ¡hc Cotrvcntion on üe I-aw of Trtaties stü¡ulated sudies
on this source of intematiooal law. In 1971, Geraldo EuláIio Nascimento e Silva
ptrblbhad A Co,{eÉncia de Viena sobre o Direito dos Tratados (fhe Vienna
Conferer¡ce on the l-aw of Treaties). In üat same year, he also published ,{ Missdo
Diplomátba (f\eDiplomatic Mission) (Companhia Americana: Rio 1971). Six
ye¿¡s later, he gave a course at the. Academy of Intcmaüonal I-aw in the llague on
"I-e facteur ¡emps et tes traitées." "' Jo6o Gr¿Ddino Rodas presetrted his
dissertaüon ar the University ofcoimbra on Os Tralados Internaciotais e o Direito

PromütSatcd by D€qEe No. 12.3t2 ot May 3t, 1913,
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Consrfuuciorullaramational Tresties and Constiotional hw); he also defended
theses for his docmrat€ and faculty membeshtp (liwe docéncia) 8t tho Unive¡sity
of Sáo Paulo respec¡ively on Alguns Problemas de Diteito dos Tratados,
Relacionados com o Dircito Corstitucional d bz da ConvengAo de Viena (Ceruit
hoblems of thc Law of Treaties Relat€d !o Constit¡tional I-aw in Light of thc
vietrna Convantion) (1973) a¡d Publicidode dos Trdados Ifte 1/,cbnab
(Pubücity in Intematio¡¿l Treati€s) (1980). Beside.s Eüting ¿ lopic of coDflict of
laws, Celso l¡ífer, i¡ his thesis for membenhip on the faculty of the Univenity of
Seo Pa¡¡¡o, dealt wit\, Da Reciprocidade no Direito Inernociotal Económico: O
Convénio do Café de I97ó (Reciprocity in Intcmational Ecotromic I-aw: the Coffee
Convc¡¡tion of 1976) (sño Paulo 1977). Anlonio Paulo Cachapuz de Medei¡os
wrotc O Poder Legislaiw e os Traados lteniaciorais CheLeg¡slative Powe¡
and Inrcmational Tre&ties) (Porto Al.egfe 1973). In 1984, José Francisco Rezek
published a book en¡i¡kd Direito dos Traados (Ihe Law of Treaties) (Foreose: Rio
1984).

In 1968, I-aércio Francisco Betiol's book lztegragdo konómica e Uüdo
Pol{tica lmernacionais (Economic Integration and Inrcmational Political Union)
(RT:1968) was published in SÁo Par¡lo. In 1969, Má¡io Pessoa published leis da
Guerra e Armas Nucleares (Laws of War and Nuclear Weapons) @T: Sáo Paulo
l96E). ContrifuEdo ao Estado da Política Nuclear Brasileira (A Contibutim to
the State of Brazilian Nuctear Policy) was the doctoral üesis submittcd in 1974 !o
the Catholic Unive¡sity of Sáo Paulo by Güdo Fema¡do Silva Soa¡es. Tbree yea§
later, be published,4s Sabaguardas nos Acordos Nucbares (Safeguards in Nuclcar
Agreements) ( Busbats§; Sáo Paulo 197?). The same writer, in a üesis for faculty
membership at the University of Sáo Paulo &al¡ ll..rlh Das Inunidad¿s de
Jurisdigdo e de Ercczgdo (Immrmities from Ju¡isdiction a¡d Execution) (1980).

The theme of intemational procedural law is also üe subject of a book by A-A'
Cangado Trindade, O EsBotancnto de Recursos Interaos no Direito ln er acional
(Ille Exhaustim of Intemal Resources in Intcmational I-aw) (Univ. of Brasiüa
Press: 1984), which received a prize offered by the University of Cambridge in
1979.

'Ihe convergence of intemational law, science and kchnolo$/ i§ at the he&rt
of Os Novqs Hoizones do Direito lntemacioaal §ew Horizons of Intemational
I-aw) by Ilma¡ Pe¡a Marinho ( Horizonte Ltda.: Brailüa 1978). Renato Ribeiro
wlrcle Nacionali?tsdo de Bens Estrungeiros aúe o Direito Interracional (fbe
Nationalization of Foreign Prcperty under Intemaüonal l-aw) @esenha
Unive¡sitária; Sáo Paulo 1977). Araminta Azevedo Mercadatrte 's docloral thesis at
the University of S60 Paulo was on the subject of Empréstimos Priblicos
lntemacionab (Public lnt€mational lrans) (1982), while Ma¡ia de Nazaré Olivei¡a
Imbiriba's docloral disse¡tation at the same rmiversity dealt with Do Pinc{pio do
Pat mónio Comt m do Humanidade (The Principle of Common Patrimony of
Humanity). A similar topic was dealt with by Christian G. Caubet at üe Ftder¿l
Unive¡sity of Sant¿ Catarina, where he published Fundamen¡os Polhico-
Económicos da Apropriasdo dos Fundos Marizltos @olitico-economic Bases for
üe Appropriation of the Ocean Floor) (1979).

"Le Plateau Conünentrl daDs la Convcntion de 1982 su¡ le Droit de la Me/'
was the title of the couse given by Vicente Marotta Ra¡gel at the Academy of
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Intemational L¡w at the llague (1985).lló José F¡ancisco Resek gave ¡ cof¡rse at
that samc academy on "IJ ñroii Inteáational de la Nationatité" -i¡ 1986.1r7 Two
yea¡s bcfo¡e. José Sette cáEara h¿d spoken at that Academy on "Pollutio¡ of
'Intematimaí Rive¡s."rrt In üat same yeor ¡lLe A¡uárb b lístiuto
Hispano-Itso-Ameicano do Direito Intenacio¡¡¿l (1984) published üc
disse ation of kincu Stlenge¡ entitled "Pmtogio do meio ambicnte:
responsabilidade intemacional do Estado" (Protecüon of the Environment:
Intemational Liability of States). The question of the envi¡onment was taken up
again by Geraldo Eulálio Nascimcnto c Silv a i¡ ¡ha Insiai de Droit Intemaiotal
as reportcr on üe topic "Ai¡ Pollution acrss Nah¡r¿l F¡ontie¡s", whcc conclusios
were approved in the sessio¡ of that i¡rstitute held at Cairo. 

l le

In addition to the previorsly noaed docloral theses at thc University of Sáo
Paulo, one should note that of Gustrvo Zaniir o\ O regime iurldico e a furqdo
econónica dos rios internaciorub (The lrgal R€gime and the Economic Ft¡uction
of I¡ter¡ational Rivers) (unpublished, undated); úat of Hermes M¡rcelo Huck on
Contrdos con o Estado: aspao de direito intemacional (ConÚ¿,cts with the
Scate: an Aspect of lntemationat Law) (unpubüshed 198 D; that ofJosé Carlos de
Magalbáes ot Arbitragem in ernacionql eúre Esado e particulan (lntemational
Arbitration between States and Private Parties) (u¡published 1983); and that of
Paulo Borba Casella otApoderanento ilícito de aerona,es (.hlawful Taking
Possession of Ai¡craft) (unpublishod 1986). Afoe¡ defending his doctoral tbesis at
the University ofParis oa lzs Joint Ventutes dans les Relations Imernatioru es
(1981), Luiz olavo Baptista submiued s thesis for faculty membership at the
University of Sio Pütlo oo. Aspectos jundicos das transfeÉnciqs eletrónicas
internaciotwis de fui¡dos (Legal Aspects of Intemational Elect¡onic Transfers of
Funds) (1986).

The Trcaty of Itaipu Jas üe subject of thcses defended at the Univcrsity of
Paris I and at Toulorse.I in 1983 by I-aércio Fr¿¡cisco Betiol (l¿ Traité d'haipu)
( 1979) and Christian G. Ca$et (lz Banage d'Itaipu et le Droit Interndional
FLoiaI¡ (1983) respectively. The former is a professor at the Genilio Vargas
Found¿tion in Sáo Paulo and the latter at the Federal University of Sant¿ Cata¡ina.

The theme of human righs was deatt with profoundly by A.A. Canqado
Trindade in h.is cor¡¡se on "Co-exist€nc€ and Co- ordination of Mechanisms of
Internaüonal hotection of Humao Rights" given at thc Hague Academy of
I¡temational t¡w in 1987,120 and in Celso Lafer's üesis fór a chair professorship
at üe University of Sáo Paulo published as A Ruptura Totalirdria e a ReconstrugAo
dos Direitos Hunanos ( The Totatitarian Bre¿k and the Reccnscuction of Human
Rights) (Co¡np&nhia das l-etras: Seo Paulo 1988).
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v. TEE PRESENT CONSTITUTTON (1988-1990)

Compared with prior B¡azilian Consin¡tio¡s, the prcs€nt CoDstiu¡tion, which
went into fo¡ce on Octobcr 5, 1988, is at first glance surPrising, bec¿use it do€s not
rsiterate constitutional provisions for thc tesolution of intemational co¡flicts 8nd
the prohibition of wa¡s of conquest. As to the latt€r, the position is correct, since
normative intemational lay,, today condemns all armed aggrcssion, which may
occur cven if therc is no auempt at co¡quest. The pres€nt Con§titution preferred to
note i6 cornmihent "to the pesceft¡l r€solution of cotrEoversies" (Preamble), and
to ioclude among the pdnciples of intemaúonal relatiors, that ofdefcoding peace

and of peaceful resolution of conllicts. ''' Such principles are sufficient to indicate
a commitment identical to prior commiúrenfs i.¿ ,, to the Peaceful ¡esolution of
conllicts.

The President of the Repubüc is given cxclusive powers, iu case of forcign
aggression, to declare war "as authorized by üe National Congress or ad
referendun" wbet ¡he aggrcssion occurs bctween legislativc sessions, as well as to
"áccla¡e national mobiliátion, total or panial, rmder-the same conditions."lz This
is followed by a grant of power io the hesident of the Republic--lo "celebrate
p"""", 

"uthorir"íby 
or ü referendam the National Congrcss."l23

The Cor¡sti¡¡tion now in force ¡eiterates the specihc power of üe President
of the Republic to "maintain relations with forcign States," a tech.nical
improvement in wording duc to the removal of üe definite article "the", previously
inserted before the word "foreign". Nevertheless, the new Constitution divelges
ftom its predecessors by giving the hesident of the Republic the power both to
"maintain ¡elations with foreign States" and to "¿cqedit their diplomatic
rcpresentatives." The innovaüon lies in the device of listing, among the roll of
powers of the hesident of the Republic, one that was implicit in two othe¡
constituüonal proüsions: (a) where the Fcderal Senate is granted po$/cr to apppv€
üe representatives of permanent diplomatic missiorc; and (b) where the hesident
of the Republic is recognized as empowe¡ed to maintain ¡elations wiü foreign
States.

The Co¡sti¡¡tion brought funher inoovations in the procedure for conclusion
of internation'¡l treaties. Article 84 (VtrD grants exclüsive powe¡s to thc hesident
of the Republic to "enter into intemational úeaties, convenüons and acts, subjcct to
the approval of the Naüonal Congress." Thus, thc pmvisions of the 1969
Crnstitution have been retained. But the ad referendun powc¡s of üe National
Cong¡ess have b€en modified. What powe¡s does this body have in this res¡rct?
The answer is given in Article 49(t), which confers on Congress cxclusive powers
"to decide dcfiniüvely on intemational teaties, accords ot acts that involve seúous
chaJges or commitments on the national patrimony.l' One can immediarely note I
discrcpancy between the two provi§ons, with the former referring to "int€maüorial
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Eel.ties, cotücntions and acts" and thc latter ¡eferring to "i¡temational treaties,
accords and acts." This discrcpancy, which should have bcen avoidoq lead§ u§ to
veriry úat tho term "foreign accords" was r¡sed in the 1969 Coostitutio¡al
Am€ndment, wh6e Article 42(IY) gave exclusive power to üe Federal Senate to
"authorize foreign loens, t¡arlsactio¡s or accords,of uy nah.[€, ofi¡tcrest to üe
States, the Federal DisEict and the Counties, after consultation with üe Federal
Executive Branch." The vehement debales that ar6c ove¡ the legality of the
forcign loan agreemenb conE¡ct€d by the Federal Gover¡ment, which resulted in
üe growth of the foreign debt, surely cxplain the wording of Article 52(IV) of this
Constitution, in which any mention of "foreigD accords" was removed. Under ttre
new provi§on, only the Federsl SenÁte has thc power 'to authorize foreign
fina¡cial t¡a¡sactions of i erest to üe Feder¿l Govemment, States, Federal
District, Tcnito¡ies and Counties." na The Fcderal Senate ¡eúi¡s is pretogative of
approviag the heads of permancnt diplomatic missions, cvcn though the 1988 text
introduces a change in language from the corresponding provi§on in the 1969
Constitution¿l Amendment The change-consists in adding that approval will be
given "after debste in closed sessioo."'^ Not onty is tbe vore s€creq but so too is
üe debate on üe peÉon nominatcd by the President of tlie RePublic 0o be the head
of a pemanent diplomatic mission.

The complex question of the separation of powers between the hesident of
üe R€public and the National Congress with reqrct to concluding i¡tematio¡al
acls was resolved in ¿ surpdsi¡g way, l,o a certain ex¡ent ünloown in comparative
constitutional law. The critcrioi for ¿etermination of whether üe President may act '
alone is whether the act involvqs serious committrcots or encumbm¡¡ces upon
national patrimony. Atry E€sty, accord or i¡tematiolal act that involves a serious
commitnent or encumbrance to the national patimony must be submitted to a
decision by thc Natiooal Congress-

In general, the po-y-ers of the Federal.supteme Court were tetainedr26 as were
those of feder¿l courts.'" Thesc powers were restrict€( however, in relation to
intemaüonal t¡eaües, since only üe Federal Supreme Cou¡t can declare a¡
international tr,eaty irco¡stiu¡úonal.Dt The Relional Fcderat Tribr¡nals, instituted
by thc new Constitution, may decid€, at thc appellate levcl, cases decided by üe
federal disuict judges. r2' The Superior Tribunal of Justice, also created by the New -

Constihrtion, has the power to decide, on ordinary appcal, "cases in which thc
parties on one side are a forcign State or an international orgadza.tior\ and, on thc
other side, a County or I peson rcsident or domiciled i¡ Brazil." ''" It may further

,.
1¿ st a¡r. 52 (9.

r25la 
u un- sz gv¡.

¡26Id 
at an. toz G¡ (c¡, (g) and (l); ¡rr. t()2 (m) (b).

/¿ at ar. roe (lD. (IID, (v), (Ix). and (x).
r28z 

ar art. r m gr¡ 6¡.
r'?era 

at en. toe gg.
r'rd. 

at arr. 106 OI) (c).

§1

judge, in special appeals, "cases decided, in sole or last i.nstance, by üe Regional
Federal Tribunals or by üe Tribu¡áls of ¡he Statcs, Federal Distict and Territorie§,
when the appealed decision is cog$-ary to an intematio¡al treaty or federal [8\¡', or
denies üe effcctiveness thereof." '''

An innovation in üe ju¡isdiction of the cor¡rts in deciding tabor clailns
agaiDst foreign States was also madc. P¡ior ConstitutioDs conts.ined a conllict
between the generic jwisdiction ralione prsonae of tú,e feder¡l district courls, snd
the generic jurisdictio¡ ra¡ione múeiae of the labor couns. This cmflict in
jurisdiction, which judicial bodies formerly had to resolve, has today been decid€d
in favo¡ of the labo¡ courts. Under Article 1 14 of the p¡esent ConsütutioD" "the
Iibor Couf System has the power to conciüate and adjudic¿te individual a.¡rd

coUective labor disputes bct\¡/een workers and ¿mployers, including forcign pubüc
eoti ties...."

The wording of the Constitution was unfor¡¡na¡e when it included among the
property of üe Federal govemment (and, therefore, of BraziD "üe natural
resourcts of the conti¡cntal shelf' (arl 2GV); the prio¡ Constitution included üe
shelÍ itself(s* 4-fi\, which meant that the Datural ¡esources, as accesso¡ies to the
principal, were also ours. By limiting the p¡operty of the Foderal Government io
the natural ¡esou¡ces of üe shelf, it permits an interprekr to argue that üe
continenbl shelf itself is no longer part of the territory of the federal govcmmenq
and therefore, of üe Federal Republic of Brazit.... This point should be considered
at the first coDstitutional revision, to occu¡ in 1993.

During these few months when the new Co¡stitution has been in effect, the
docnine has developed in two textbooks published in 1989; Dir¿ito lnternrcional
hiblico (Plblic Ínematio¡rl I-aw) (vol. D by Gild¿ Maciel Con'ea Meyer
Russomano (Forense:Rio 1989), and Dir¿ito Interuacional Ptiblico (Pubüc
Intemational L¿w, Basic Course) by Jose Francisco Rczek (Saraiva: Sáo Paulo
l98e).

During this period, the doctrine has been conccmed with a iopic which lies at
rhe hea¡t of tv,/o bool<s: A Dívida Ener¡a Brasileira (fhe BrJ'zilia¡ Foreign Debt),
by Jacob Dolinger §ova Fronteirs: Rio 1988) aro,d A Dívida F-xternl: unq Questdo
de Direito Internacíonal hiblico (f\eForeign Debc a Question of Public
Intemational [,aw) by Jcé Carlos de Magalháes (Sáo Paulo I 989). Edited by th€
¿uthor, the latt€r book was a thesis submitled in th€ competitive examination to
become a member of the faculty at the University of Sio Paulo.

A new law rliew, edited by Forense Universitária, entitled R¿visr¿ do
Direito de Comércio e das Relagdes lfientccionais (Intemational Law, Trade and
Relations Journal) has app€a¡ed. Its directors are Irineu Strenger and Vicente
Maroua Rangel, with Luiz Olavo Baptist¿ as edito¡-i¡- chief. As the namc
indicates, üe Joumal coveI§ not only contibutions and ¡esearch on the law of
nations, but also on related ateás.

At the end of a necessa¡ily incomPle¡e overview of pubüc intemational larv
in Brazil during the last five decades, it is fitting to observe that, notwitbstanding
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the existence of specific trends in each pcriod we examined, there have always
subsisted, tbroughout this half century, intinsic elemen6 tbat hsve b€etr

exceedirigly consistcnt a¡d co¡¡stant. As Jo§é Mendes said, when he taught
intemational law st thc University of Sáo Paulo during thc cou¡se of the Ffust

World War, "law is to the social orSanism as clothing is to the individual
orsadsm...; csch phase ofsocial evolutioo conrins the prior phase, with
*"r¡srt'i"g ádded.;r32 Tñis is whar has occurrcd dwing the last dccades, so that the

conAmporary period rtpresc¡ts not me¡o €ontinüty, but al§o a complementation of
üe prioi pcriods. Component elem€rts of this complementation ate üose provision
of the preient Constitution that refleat upon the intemátional order, some of which,
tbrcugh practice, case law and doctrine, will make a contribution towards crafting
and perfecting üe law of natio¡s.
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