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I.INTRODUCTION

The purpose of üis a¡ticle is to examine thc treát¡nent of natioflality ánd

righs of aliens under the new Braziüan Coostitution. Thc aficle not only analyzes

ac-quisition and lcs of nationaüty aod righs of aliens as presently estab[§hed in
tháConstitution, but it also shows ihe historical trcatment ofüe subjects in
prcvious Ehazilian Constitutions, as well as in comparative law. The final part of
^the 

article compares these pmvisions of the 1988 Brazilia¡ Coo§tin¡don with
oi"ti¡g ¡ntt-"ti"n"t convintions and principles of intemational law in order to
determine to what extent or¡r cr¡rrent Co¡rstitution complies wiü intemational law'

II. CONCEPT OF AN ALIEN

No delinition of "alien" appears in any of üe Braziüan Constitutions,
Imrnigration Acs, or any otheriüutory or regulatory ProYisions. The doctrine ¿nd

practiie, however, have defined an alien by working backward from the definition
áf a ¡¿tionat. Anvone in Brazil who is not a Brazilian national is conside¡ed an'
alien.l

Except for Portuguese nationals, who are given §pecial tscaÚne¡q Brazil ha§

no differeni categories of aliens; they are all tumped together under üe rubric of
"those who do nót have B¡azilian nationatity." Pori¡guese nationals are granted

soecial statt¡s because of a ueaty between Brazil and Portugal granting reciprocal

ühs to Braziüa¡s in Portugal.2 According to this treaty, Portuguese nationals are

I 
NLFraga, o now Estatuto do Esrrongciro comcrtado I (l98sri34 Ettcictopcdio saraitu do Dir'ho

l7q A. úrdcau de c.lv alho, Situagdolurídica do Estro,S¿iro no B¡asilg (1970; J Afonsoda silva'
Cu6o de Díreiro Coisituciotnl Posinw 293 (5th d- 1989)-

2 
Ccrver4áo sobrc a Igualdadc de Direitc c Dcver.s cntrÉ B¡asilcir§s c Porn¡8ues€s' r¿tified in Bmzil by

D€crc€ No. 7039 t of Aptit 12, lr2, [hcÉinrfte. ¡lfcÍtd to as B¡az.-Pon Conv']' Brazil and Portugal

have vcry stroag linls. 
-Braz-il 

was discoveEd by s PoruBucsc D¡viSator in lsoq from l50O lo 1822'

Bmzil was a Poáug¡¡es€ cotony.ln 1822, a mcnü.r of ¡h€ Portugt¡€s€ lmpcrial Familv proclaimed the

Br¡zili¡n i¡dcpende¡ce, but úe co¡ntry continu.¡ und€. lhc rülc of dcsc.ndarls of thc PortuSuese

rnona¡(*ls untii 1891, when B¡szi¡ bccame a rÉ?ublic. Since 1891. Brázil has hsd no politicat tia§ to



üc¿led as eqüvaleot to natualized Brazilian citizens and are denied only the
ability to hold certain ggvernmental positions iba¡ a¡e co¡stitutionauy limited to
Br¿zilian bom citize¡s.' Nation¿ls of oüer counties may be granted spocia! ñgh6
in Brazil by treaty, but these special righs do not affect üeir stanrs as aliens. They
a¡e still aliens and a¡e teated as such; they are mercly granted special advantages
because of üc trcaty.a

In cootadistinction to ¡ country like Gre¿t Britain,5 Brazil does not have
different cate§ories of i¡dividuals who receive Protection from tlrc Srde. Brazil
does have, however, two classes of natio¡rals: those who acquired their nationality
by birth, and those who scqufued their naüonaüty through nauualizatio.n. The few
distinctioos between these two classes of nationals is explained below."

IN. ACQI,IISITION OF NATIONALITY

Nationalitv has been dehned as the link between individuals and forrnal
Srres.T Ody üé sta¡e involved can recognizc an iadividual as ils national. The

Por§¡8¡L but the cotcnial Fst,lh. corDma¡ la¡¡8ü48e, comman rEliSior\ and col¡¡mon cul0¡l¿l tlails
havo rEsulicd in a slrüg boíd bclwe-€n Bnzil rnd Porugal

T¡Eaties b€twcen fomer c,olonies and forme¡ colonizc6 Pmviding for specül tr€atm€at of cach olhers'
natiorials are commorL Tttaties wirh Porrugat's former African coloni€s also provide for sPcciál

lreatm.rit oflhe n tionals ofthc sigMtory sla!€s, ¡Ibcit with l€sscr d.8ÉÉs of cquslity. Spainhrs táken.
morc libcrat apprüch, radfyinS scvcnl trEati6 Snnting binaticnality lo nationab of its formc¡ l-atin
Ameri€an colonics, §., Mouta Ramo6, O lvatD Di¡¿ no Pot uga¿s & Nacionali&¿. irt Hoñ.nageñ ao
Prol. An onio de AúLtu Fe .t Cofteio 662, n-319 (1986)' S¿¿ al§o Moura RáÍ\6, Lt Douhl¿
Natiotúüré D'Aptés le D¡oít Po¡tugais,sg P.,let:m d¡ Facüldade dc DiÉi¡o da UniveGidadc dc
Coimbr¿ 203 (1t83). Sp€ciat l¡€at¡áe slso ocq¡rs turcouorrics with a commor pasi cxpaicncc, r¡dr as

Dcnna*aod Iccl ld. Const. of ú€ KinSdon of D€nrnariq ar. 87 ( 1953).

BÉz-Port. Conv., aft. 4; Corsl. of 1988, art. 12, pa¡!- l.

'Forexamplqaatio.ralsofccnainoun¡ricspaylow.rBnzilianlax6becaus¿oftr€aiicsincff€ct
b€twe€n BÉzil and úci¡ ovm couniries.

5- Aficr úe t98l British Nation"üry Ac1, $'tüch went into force on.ranüary I, 1983,'alien" n¡cans a

p€ño¡r \rho is nol r Commonwcalth citiz.r\ a British p.otccaed p..son nor. citizcn of lhc Rcputlic of
IrEland S.¿ I. MacDoratd , Irirni$dion lrw and Ptuctic. in ú. UK I 8Á ed- 198r.
ó 

Most countries cstablish a ñmdsmartal disrirctim b€tw€€n í¡dve-bom and nátur¿lized citizens. The
nativ¿-bom citizen hás atl riSh§ iñerEnr i¡ úe status of a nation¡I, white the natu¡alized citiz€n
frcqucntly is accordcd fewcr of lh.s€ righls üü bcndils. Süch di§crinira¡ion b.¡weq¡ úe rwo ryPcs of
narionals is rill fourd at difIinnt l€vcls tn m¡ny cq¡nlrias. The United Slat€§ and ABcntin¡, for
ir¡stance, prohibit n¿i¡r¿lized cittzens from b€coming Pr6ident or Vice_Pr€'sid€nt. US Co¡§t. of I 789,
ali. U, psrs,5; Ar8cntine Co¡st. d 1853, &rl. 7ó Meíco cstabtish€s ¡ broader dGtinctiorl. Cor§tr of
19l?, arrs. 2ó, 55, 58, 82, 95.

' 
S¿¿ Richard Plcnder, ¡¿ ¡. útiolat Migmtion law 29 (2d €d. t988); Zebalt6,I-a Narior@lít¿ l53 l9l4i

f. É. Rezfllt L Droit lntenn io,nl de h Narioroüt¿, 198 R¿cu.il des Cours 34 t ( 1986). The Hárvard
Dlafr Cdrvenrim ql Nationality, Rcspor¡sibility of St¡lc ard TeEito.ial Waters, ¡¡t. I (a) (1929), defncs
nationauly as lhe status of a n¡tur¡l person who is att¡chcd to a st¡¡. by the tie of sltegi¡rc. ¡r also
deEnes 'tie of atlegiance' as a ierrn of 8.r¡.rül üsc to dcnote th€ süm of lhe obüSations of á ri¡tural
person to üe Slatc on a mor€ pernranmt bosis. Commcnlaries ¿t 23. This defirilion h¿§ becn much
criticized, however, for the teru 'a[egirncc" is a fa¡dal concept th¡l regards n¡aioíality as s tcEitorially
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taws ofeach State d€termine which peqpns are is nationals, o the exclusion ofall
others, rcgardless of how close the liok.'

A. NATIONALITY BY BIRTH

Bmzilian nationatity can bc acquircd either at birth or th¡ough naturalization.
Nationality acquircd at bifih, catled odginal nationality, is primarily acquired on
üe basis of i¿¿s soli. Historicalty, Brazil has sougbt to encourage immigration, a

bas¡c social policy reflected in ils approach to nationality. All pcrso¡s bom i¡
Brazil, except those lcm to forcign diplomatic persoDncl, automaücally acquire
Braziüan naüonality.' Original Brazilian natio:rality can atso be acquircd tbrough
the principle of ris sarrgairds, under which a child-acquires the nationality of is
faüer and/o¡ mother, ñgardless of.ptace of birth.r0 Aithough the main principles of
nationality are govemed by the Constitution, the details rcga¡ding acqüsition, loss
and reacgüsitión of Brazitian nationdity are detemrined by law' Since a national is
someone t ho belongs to a State, it is fitti¡g for fhe CoDstitution, the fundamental
Iaw of the State, to determine who is !o bc regarded as a member of the national
co¡nmudty üat makes up the sote.tr In Brazil, naüonaüty has always been

dehned by the Constitution. ''

bssed retationship betw€€n individuals and the sov€reign and according to which the individual is lied to
rhe kinS bya bond of allc8iarce. Sd¿ a¿ro BlÁckstone,I Con attati¿s366,3'15

8 
Th" P"-r*"n¡ c-,n of lnlernarioíal Justice (PcU) has hetd úI¡r: '... The national ststus ofa pcr§on

b€longing to a stale can or y be bas€i on lhe law of th3t stale.' The E'(chanSe of Gr€ek and Turkish
PoFlatidrs, s€r. B, no. 10, at 19 ( 1928), The Haguc Conveoliqr of t93O on Cerlain Questions RelatinS
1o thc Conllict of Nationality láws, als. I üld 2, cxprEss€s the ñ¡le úal it is for Gach state lo deteínirc
under i§ o$rr law who aI! its nalionals, and úat any qu€stions as io wh€ther a Frson Po6s6§¿s úe
nalionatity of a pariculsr slale sh¡ll b€ delcrmined in .ccordánce with thc law of thát S¡ate. S¿¿ a¿§¿

ars.9, 12, 14and l5 ofthc Buíanantc Code. Havanñ, [928.

' This ¡r.r sori rule is acceplcd rDáinly by immiSratio¡l cotmtrics, for it fosur.s thál stl chitdr€n bom in the

country, ev¿n if th€ir pa¡Enls ar€ aticns, have lhe nationa¡ily of lhc colmlry of s€rdemenl.

'" ThE ¡¡¿s sor¡ a¡rd the irs sr¡xgr¡ür¡s prtncipl€s caí b€ tmced to lhe unde.stsnding of thc temr nalionality iÍ
commdr lrw ¡nd Romar¡ hw o(i¡¡rries. tn the formcr, n¡tionalily is a tic c§rablished by the lerritory'
wfiilc in Román law coürtri.s, nationality is uniLrstood moÉ as á pefsoflll ElationshiP. Nationaüty is
üs¡ally acqür€d by dGcent and is deflncd as a tic b€tweer lhc trdividual ¡rid the community of
hdividuals rcprcs€rit€d by (he stat¿ P. Weis, Nat¡b,oli¡t and S¡atelesstt ss i ln eñationa[ L¡lvt 4
(195O.

| | 
Pontes dc Mir"ndu, Iv, cionalidazlc dc origeu c Naturalilildo no Direi.o Btos:nei¡o 20 (2d d. 1936)

poilts ol¡t that much of thc discussion about th€ n¡tt¡tc of lh€ láws establishir¡8 natiqrality concerns
whEther thcy aÉ parr of pubüc law or p.ilet€ láir. Article I of lhc Fr€nch Civil Codc regulaled
n¡tior¡ality as par of privat. t¡\¡4 howevcr, qr Feb¡¡¡ry 2, l92l, the Couft ofcassation look the po6ition

rhár rutionalilt w¡s a máttcr of F¡btic law, invotvinS statc sovcreiSnty. A simila¡ divi§cn occl¡n€d in
B¡sál. In 1857, PimeÍta Buerio, a leadin8 Br¿ziüan doctrinal writer on p¡ivatc law,lookth€ Po§ition
that natiomlily la\ts ar€ psr of pdv.te law. IIr 1858, (66 y€¿r§ bcfore the decision of lhe Fr€nch Co¡ft
of Cassation), TcüeiÉ de FrEitas, Br¡zil's prEeruin.nt civil law §cholar, contcnd€d lh¿¡ law§
d€Grminin8 n¡tionÁlity werr ¡raltets of tr¡büc las¡. ld¡sduction to the Cor§olidaÉo dá5 lds Civi.s'

note 226 (l 858). This dislinction js impori6nt becaus. in civil law count¡ics i¡ is €slabü§hed tllat Pivale
law can be d€rrogated by lhe palies while p.¡blic l.aw camot, lhat is, its compliance is márdatory lo all.

12 
c<nst. of tsz¿, afls.6 & ?; cor¡í. of 1891, ans.69 to 7 t; const. of 1934, aí5. 106 & lo7; const. of
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Bra-ziüan docuine and tegistation distinguish among naturalsr naLionals, and
citizers.rr Naturaüty is a tcrritorial concept used to chsr8cttrize an i¡dividual bom
in a country's territory, but it do€s not ncccss¿rity imply that the individu¡l is a
¡ational of his counry of birth. Becarse thc criterioo of ü¡s soli prcvails in Brazil,
most individuals bom in Brazil are both Brazilian neturals and nationals.

Citizenslüp is a much more specific concept. Cidzens are nationals who
actualty have fuil poliücal and civiirights.ro while every citizen is a national, not
every national is a citizen. Anicle 14, pars. 3 of the curr€nt Coostitution s€ts forth
as indepcndent requirements for eligibility for citizenship, Brazilian nstionality and
the full exercise of political righs. Articlc 15 of üe cunent Constitution provides
for loss of the abiüty to exercise of poütical ¡ights in cases of absolute ciül
incapacity, criminal conviction, refusal to submit to I mandatory legal obligation,
or comrption by a govemment employee. In such cases, the individual remains a

Brazilian narional, enjoying all the righs and benefits of nationaüty, but not thos€
of citizenship.''

As a consequence of the -üs so/i principle, all Bnziüan Constitutions have
conferred nationality at birü.to Brazilian law has always deemed everybody bom
in Brazil to be a Bmziüan naüooal with the exception of thce whose Palents are
i¡ thc servicr of a¡other counry. ''

1937,ars. ll5& I 16; Cor§¡. of l946,ars. t29& l30; coí§. of 1967, ¡ds. t4o& 14t; coost. of l9ó9,
arts. 145 to l47i and Const, of 1988, ar. 12. (Although ih€ 1969 Braziüm Constitutioo *'¡s slyled as an

anrendmcnt of lhe 1967 Conlitulion, due to lhc siSniricant changes ir thc corstiiutional t¿xt ánd its
ftnur¡¡bering of úc €ntiE doq¡mcnt, it is moÉ proFr lo consider it a ncw Coístitutior rathet than an

amcndmcnt. /
l3'- Until lhc Constiludcn of 1934, thc tcms 'r,atimal,' 'citizcn' and 'n¡n¡lal o¡ wcrc uscd
int€rúang.¡bly in Brazilian-lcgislatior Ariclc 69 of lhe Coflstitution of l89l uscd lhc lcrm ciliz€Íship
for all lhe above cor¡cep(s, ¡nd Aticle 7 I § 4, when discrssing thc t6s of poütical ¡i8hts, equat€d
citizenship üth nationatity. Altcr rhc 1934 Cmsti¡rlior\ howovcr, lh. prtscnt diffcr€ritiatton in the
m€sning of lhcsc terms bc€amc psrt of our law. Thc corris, ordiriÁry ¡cSislation arid lhc Corisdn¡dons
havc all cmploye/ thcsc tcfils disainctly evcr sircc.
l1' 

S¿¿ Univcrsal Dcclaraticn of Hum¡n RiShls, ¡r. 20 (l) (19a8); Amcricar Convention on Human RiShts'
ar.23 ( 1969); Americán Dcct¡ráion of th¿ RiShts s,rd Duti€s of Man, sn. 38 (1948).

l5'- 
Except fo. rhose cases nrcndoned in our Conslitulto4 all mtionals of BÉzil have rhe potcntial to

b€come citizens of lhe col¡ntrr.Br¡zil has no conc.p¡ ot a non-citizen nstioñal as do€s thc Unit€d Stat€s,

for insranc., where inh¡bihn§ of lhc ci¡tlying pos§.ssions of 
^m€ric¡r¡ 

$moa and Sw¡in's lsland ar€

rill considcr.d non- citizeo nation¡ls. Aleinikorl 6. M^f.i¡¡., hnnígrulion PrÉcss ad Policy 85O (1985)
a¡ó úr. A,lcticon t a\| hstitur., R.stoEñ¿nt (Thi¡d, oÍ Fot ign Rclaiohs § 212 ( 198ó). AccordinS .o
Dulch law, persons bom in úc Dulch pGsessions h¡v¿ thc status of Dutch subj€crs, as dirinct from
those bom in the Ne*hetlands. t w of February I O, I 9 tO, as amend.d June I 0, 1927, Staatsbald, No.
175, ad. I (1927).

l6' Consl. of 1824, ar.6 (t !o IIt); Coi'st. of 1891, ar.69 (l to Uf); Consl. of 1934, arrs. l0ó (a) and (b);
Ccnst. of 1937, ar. I 15 (a) afld (b); Cansl. of t94ó, art. 129 (I and ID; Cone. of l9ó7, ar. lao (D (a), (b)
ánd (c); Consr. of 1969, ¡rr. l¿5i .nd Ca¡st. of 1988, ar. 12 (D.

'Consl.ofl988,arl.l2(l)(s).Thisexcepliontothei¿¡r§olirulehasrcceiv€nwidespr€ádáccePlarccby

hternational law. as expr€ssen in rhe I 929 Harr?rd DÉfi Convention on Nationalily and thc I 930
Ha8ue Conv¿ntion on Cedain Qu..stions RclarinS to lhe Corúlid of Nationáüty láws, ans. 5 á¡d 6.

According ¡o the i¿.s sanguinb rule,BraÁlia¡ nationality has always beeu

Eanted to l¡ose bor¡ abroad who have at least one Bnzilian parent in ¡he service
óf th" B.azilirn got emmenLtE Since ahe 1946 Constitution, Brazilian nationality
also has been granted to those bom abroad whme mother or fathe¡ is a Brazilian
national, provided thosc bom ebroad camc to Brszil to reside and oPt for the

Brazilián natiooality. The 1946 Constitution requir€d both ¡epatriation and an
express declaration of a dcsire to retai¡ one's Brazilian nationality until üe age of
25. Thc 1988 Constitution, on thc other hand, confers Brazilian nationaüty on the
chitdren of a B¡¿zilian mother or father, born abrood, if rcgularly regi§tercd in a
Braziüan Co¡sutate abroad. This means that aftcr registration, thc child-yill be
Brazilian without having to rEside b Brazil or apply for natiooal status. ''

The 1988 coDstitution seems to have ext€nded the time limit for child¡en
born abroad of a Brazilian motherp¡ father and not rcgisiered at thc Brazilian
Corisulate to opt for Brazilial nationality. The coDstiü¡üona] P¡ovision deternine§
that this option can be madc "at any time," and a rccent federal court docision has

interpreted this provision üterally to allow a person bom abroad to oPt for Brazilian
naüonatity at any time because tLe constitutio¡¡al text imposes no deadli¡e.D It i§
not clear whether such a person is a lemporary national or an alien P¡ior to
exercising his or her option.''

A doctrinal dcbate exists as io whether thcre is a fouth case of original
acquisition of Brazilian natiouality in addition to üese cases expressly st¿led in the

Co¡stitution. The debate concems tlrc statr§ of a child bom in Brazil !o I Braziliatr
parent and a foreign parent in the service of another country. Some authors say that
iuch a child is Brazilian accordirg to the r'nssoli rule, for this is the main principle
of acquisition of nationalirr. The Brazilian Consünrüm permit§ only one exception
!o the rule of automatic Brazilian ¡ationality at biñh in Brazil: a child of parents in
the service óf anoücr country, both of whom are foreigners. Ifonly one pareot is in
the service of another county and the othcr parent is Braziüan, then the child is

r8 
saa Ccrst. of t988, an 12 (I) (b).

'e An. tz 19 1"¡. Thi" p-risiofl ofthe new conritutidt ended s d€batc ih¡t look pLac. smong BÉziüan
juisrs" B.!¡usc ú!e wording of üc preücr¡s con§tituticir .cSarding ¡cquisition ofn¡donditv wEs no.
grammatically clcar, somc a¡¡üo6, as well ¡s thc nro€ r€cent dccisios of the Fcdc.al suPr€mc C<¡rfl'
interpleted it lo me3n rhat th€ child of a Braziüan moüc. or fathcr, born abroad, re8i§léÉd ai lhe

Br¿zitian cons¡lale, is a BraziUan narionat siÍce bi¡th ther€fore h¡vi[8 no need lo r€side i¡ B r¡zit aftd

nr¡ke the op(ior S¿¿ J. Dolbt$.r, Direito ht¡¿ úcioral Pri't'tdo 142'146 (198q.

:0 
occision of ludge Nc.ss D¡nlas da silva, 2lst Fenerrl coun, No. 89.000i9o1-?, d..idcd D... 12' t 989.

2l 
Read ütcrally, thc cmsúnfionsl terl x/oüld s€cm to ¡llo1¡/ a fociSn_bom óild of a BEzilian paftíl ${lo

has not excrcised the optiori of nation¿.lil, ¡o be consideEd a ¡€fnPorary national. Bul tfus Proves loo
lnuch, for then lhere would bc rc distinctim berwe€n BÉzilian nadonals boír in BEzil md lhos€ bom
abroad. For this r€asor\ Jacob Dolinge. th€oriz.s (hal so lo[8 as one do€s not opt for Bazilian
Étionaüty, such a pe¡son witl bc consider€d ar¡ tti€n, and nol a r.mpo¡ary national, as u§€d to b€ the

a*. Nacionali!¡d. . Dírci o dos EsrrarBciror - Com.ntirios A Coristitui§áo de t988 (to b. Publi§hcd
by Freibs Bas.os) - On thc olher tnn4 admitting tltat th€ individual remrins an alien U'ltil opting for
s¡atus ns 6 nÁtional wculd imply lhrt o¡ing for BtBzili¡n r¡átiaElity is a *'ay of¡cquirü8 ot¡r
nationaüty, which i5 a grcat chrn8e in our doctrine. r. A. da Silv!, Cr¿¡so d¿ Dir¿ito Cot/-;ri¡uzional
Positilo 28 8 (5 th cd. I 989) s.er»s puzzled wilh thc constitulional tcrl ¡nd §tates th¡t lhc ordina ry
lesislation regarding nátionality has to b€ ch¡n8€d lo aid in th¿ application of this Pmvision.



Braziliaa, according !o a strict rcading of rbe i¡¡ssoli rule.z Others argr¡e that this
exccption should be read more broadty. fn reality, it is suflicient tlnt one of the

parents is a foreigner in the service of another country to be included in the

exception of the ins soli n¡le and thercfo¡e excluded from status as a Br¿zilian
nation¡I. This understanding is based on the Practic{l argument that very seldom

both parcus of a child bom in Brazil a¡e in the service of anoüer Stat€. Mortovel,
Brazilian nationaüty is conferred by operation of thc ias sangdzis rule for
foreign-bom childrin of ¡ Braziüa¡ mother or father in the scrvice of thc Brazilian
govemmenL If we interpret the rule on the basis of reciprocity, it is sufEcient that

óne of the parens is working for a foreign govenrmcnt for the child born iq Brazil
to be exctúded from the ias ioli rule, evin ii the other parent is Brazilian.a Still
another position is that since a child bom abroad of a Braziüan mothcr or father
who comes to üve in Brazil has the option of choosing Braziüan nationality, so too
should a child bom in Brazil ofa B¡azilian mother o¡ fatb.er and a forcign parent in
üe service of a foreigtr govemment have tbe same right--

B. NATURALIZ ATION

Braziüan nationaüty may be acquired later in life tb¡ough naturalization'
After fulfrlling ceflain legat requfuem€nts, au individual makes an aPPücation to

become a natr.r'¡aüzed Br;üan.5 The current Cori§titution Pormits two types oi
naturalization. The first is ordi¡ary nah¡raüzation, rvhich is accorded as a

discretions¡y 8c¿ of üe Brazilian óovemment- 2ó Thc second is a right of
naturalization available o thosc alie¡u who have been living Brazilian residents for

I

' Pont€s de Miranda, 4 Co ne¡tónos a Cort§itu?iio d¿ I %7,427 (lW).

" I. P€rr|¡ M".in¡o, 3 I- ab Sobre a Naciorulih¿t¿2|, rca (g5rio.Tarói¡o,l Dir'iro tn'¿n'acbnol
P¡ir¡ado 198 (Ilthed. l916li !. Dolj,nact, Dirctuo Int¿ aciotúl Ptivatu 146(1986\.

2a 'Ihis positiñ is adop.ed by Aricle 2 of Law No. 818 of l9't9, which p€rrrils acqui§ticn of Brazilian

nationÁty by a ctrild bom ln BraziL wh6c molh.r or farhe¡ is Brazilian and whce othc¡ Pa6r is in üe
servicc ia ioreigngovemmctrt. H. vsll¡d¡o, I Dir.iro htr. acio al Priwrb 293 (5!hed' l9B0)' also

strarcs ttUs vicwfi,ti, ;nt€rprÉting Ariclc 145 (D (a) of thc t 969 Cor§ritution togcúEr wilh úe ñIlal pari

of this provi§on. S¿¿ also il¡irroso, Dus Qucstóts Co,t rove¡lidas sobre o Ditciao BrusíLiro da

Nacio;atida¿e,L¡A Now Cor\iti¡,.iBo. o Di¡¿i¡o lrt¡.enrucioúa|43 (1. Dc/.iI.ger ed. 1987)'

2' 
crrnmtly, intemational law ¡lquir€s thai n¡¡¡Élizatio¡r bc ¡cquirtd volunt,¡ily. Nan¡rali?''ion caÑrot b€

¡utor¡atic ¿s a nsult of maniagc or loñg't€rm rcsidmce. H¡rvard Dral Convsrtior¡" ¡rL 15 (1929);

t¡ague convcnlioo on ccrlrin questions ncking ro lhe conllid of Nariqrality bws. arl§ lo ¡nd t I

( l9-3o). Brazit's lirst Cmslitutiol áfter proc¡¡¡latioll cf the R.public gránted B dzili¡n nátioruüly to

ürycrre in the counlry qI November 15: l88q who did no( d€clarÉ his intenl to rEmain an áli¿í ln the

foíowing o mooths. it also attribüted B¡"zitlsr¡ nationaüty to s[ Pe¡sons owninS land in lhc couñtry who

*"r" 
^"-ni.d 

to Borili- women or had B¡atilian óildrer md did rct declar¿ sn in!€rrt to r€main

alie¡s- Cdl§. of 1891, arr. 69, pala.4 and 5. Tl¡És€ Provisiois drcw su€ng prorcsts floo SPaiq Gr€at

Britain, and Porrugal, c.r¡ntri€6 with mrny n¡tiatát U"i"g i" e-at *h" *"rc d'cmed lo h'vc acquir€d

Bnzilian naüonality withort cxprcssing iny &sirc lo do so. Bñzil's fi¡st constitution Slantcd Braziüa¡r

nadonaüty lo all Portu8uesc living in ú; co¡ntry at lh€ time of the independencé Const' of 1824' arL 6,

para. 4. Excepr in these-cases, Bm;üan leSisl¡ti'on has not assiSñed natioflali¡y unilaterally'

tu t * No. ó¡ 15 of t98O esráblish.s lh€ ¡EquiEmen§ and procedur€ for nalumüzaliorl
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more üan 30 years uninte¡ruptedly without crimil]al convictions.2? This
Dab.¡r¿lizatiolis not granted at the discretion of tlrc Slate, but is a right of the

individual who complies with the constituüonal rcquirements.
B¡azil still constiu¡tionatlv imooses certai¡ disabilitie§ on naturaüz€d

citizcm.u Currently, distinctioris aniog citizcns by birth and Dabrrsüzed citiz€¡s
can o¡ly be co¡stitutionally mandated; órdinary legislaüon has no Power to do
*.29

TV. LOSS OF NATIONAIJIY

The 1988 Cotrstitution has limited lcs ofn¿tionality tojust t\¡/o cases: (l)
volunta¡y acquisition of another natio¡alityr¡nd (2) judicial deprivadon for
behavioi obnáxior¡s to the national iniereslr vohmiary acquisiüon is rmderstood

resuictively to mean only when a Braziüan national acquires anothrct nationaüty
tbrough naiuralizaüon. Á Borili- urho 

""qÚres 
anoüer nationality by birth will

not Ñe Brazilia¡ nationality because of this acquisition of another naüonality'
Acqu.isition of anorher natiónaüty has o be votüury. If rhe nationality wa§ in any

*"y i-p*"a Uy th" foreign Sta¡o on the individuat, its acquisition will not lead to

tfre tosiof Sraá[an natioiality. The courts have the power to deprive naturalized

cidzcn of his B¡azilian nationality for behavior that §eriously contr¿vcne national

interess, such as activities detimental to national security or designed to
overtbrow the govertrment, Our ¡esearch-uncovcred only one ¡p§ta¡ce of
üthdrawa! of ñationality for this rcason.3r

27 
CcñsL of 1988,ar. 12 (lt) (b).

' whil",h" R"publtor, consriNdon of l89l only denied access ro úc offic€'s of Pnsidcnl and vice

Prtsidcrlt to tratr¡Éüz.d BtEzili¡os, c¡actly es ifl lhe US Constitution The s.oPe of di§crimination
agaiflst na¡¡atiz€d pcrsdrs hcrEás€d sr€adily until lh¿ Cqrstitutidr of 1 9, *ttidr ocaled 22 diffeÉT t

ty-pcs of aiscrirninaion against nalur¡liz€d ;tizens . S.¿ Doli,iee¡, Os BrusikirorNatwalizados no

ioder Público,t¡,| Nová ConsTituiÍdo . o Dir¿ito ht ¿nacional S9 (t.Doli¡ger ed. 1987) The 1988

Constitution dimidshcd lhe kinds oi di§crimination, r€stricting it to ftc followinS: ( I ) a natur¿üzed

€itizcrs can¡¡ot be cl€clcd Pftsident. vice Pr€sident, or Pr.siderú of ü€ Chamber of DoF¡ties or sena¡g

(2) s r¡stunliz€d citizcn cafiot bccomc a car€e¡ diPlom¡t or ln oñic.r in lhe AImc¡ Forc€'s (arr' 12'

;ra. 3); (3) ¡ n¿tu¡atiz€d citizcm c¡u¡or bccomc i mcmbe¡ of r¡e co¡ncil of the-RcF¡büc (srt' 89

ivp¡i6) á naoratizca atizeo catmo. bccoñe thé owíer, ma¡rage., or dirÉclor of a publishií8 or

ü.*á"*ínt* unrit t"o ycalE aftcr naturatization (an.222); and (5) n tufalized citizens can b€

exiradit€d for crtm.s .d;dn8 to df1,8 !¡dlickinS or thosc corimiltcd prtor to acquisltion<f BEzilian
netionaüty (ar. 5 (LD); On áüry, üc n¡h¡¡aliz¡lion wiu be ircff€ctivc, for whcn ¡PPUn8 for

rran ..t jtió.. 
-rc tl tó declara th!. one has nevcr committed üry cxl¡adirable cri¡nc' If úe declaration

is dctcmin€d to bc fálse, the n tuBlizatior will bc dccrtrcd oul and void.)

29 
Consl. of 1988, art' 12, para.2. Thcte ir€ statutcs discrimi¡ating against natuÉlizcd BÉzitians' s¡ch as

kw No ?652 of F.b. 3, 1b88, an. 6, whidr r€stricts rEgtstrstiori of Bnzilis¡r v€sscls to rBlive-bom

Br!?iliáris or Btaziüa¡r tcgal entitics whosc voting stoci is ar l€a§l @ Pcrccnr own€d and cor¡trcllcd by

ruttvc-born Brazilians. Tñey arc of dubio¡s c-onsiituüoíatitv aner PromulSalion of lh€ 1988

CcrstituiiorL
30 

,{rr. 12, pu-. 4. Th" prior constitr¡tion contained foür ca§€s in which nationality coutd b€ lost' const' of
1969, arr- 146.

" RE No.2o256 ofJun. l2th 195ó, ciled by H. vaüadáo, §¡Pm rcle 25' sl320
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B¡aziüan law tries o avoid dual naüonatity upon the premise tllat an
individuat should owe allegiance to only onc country. It assumes that voluntary
acquisition of a second nationality lateiin life shows a prefercnce for the second
country. Recently, some count¡ies have st¡rted to PeÍnit thefu oatiorals living
abtwd to acquire the nationality of their counEy ofresidence without tosing their
originat nationality, rccognizing that an individual who ¡tsidcs abroad linds
nationality of the counolf of residcnce a much more a Practical altemativ€ ÚIan a

change ofallegiance and loyalty."

Braziüa¡s who have lost their nationality ,¡e t¡eated 8s alieos. The procedure
for reacquiring Brazilian nationality, however, is mrrch simpler for one who has

voluntarity lct Brazitia¡ nstioDatity than it is for ordinary n¿tr¡ralization. The
former Briálian needs orüy ¡o be dp-miciled in Brazil and request reacquisition
ftom üe President of the Repubtic."

V. STATUTORILY CREATTD RIGETS OF ALIENS

The power to legislate with rcslxct to immigration, and extradition is granted

exctusively o the Federal Congress.- Curiously, it was not uoúl 1969, however,
when much of the logislative power was concent¡ated in the Executive, that
comprehensive legislatioD was first adopled with resPect !o alien§'

The first legislation deating with atiens i4,Br&zil was ar¡ 1820 decree that
prohibitod enty i;to Brazil withóut a passporl35 The fr¡st Btaziüan constih¡tion of
1824 sa.id little aboüt aliens, providing o-gly that anyone could stay or leave the
counEy according to police¡igutations.s It conlained no provision- speciñcally
dealing with aliens, a;d the'chapler ofindividual rights r€fentd only o citizens.

In 1831, Brazil ailoptcd its first Alien Registration Act. In 1889, after
proclamation of the Republic, a!! aliens in dre country on Novembe¡ 15, 1889,
were automatically nanrra.lizcd-.1' The obligation to enter the country with a

¡.opo.t *"" r..,oi"d in 1890;lE dispensin! wiü üe need for a Passpott ¡o enter
Brazil was made an express provision of the lust Republica¡ Constitution of

32" Pomrgal anrl Spain, forexample, arE countrics which have-chan8€d their le8¡slalion to cxclude
"voluntary acquisition of snothcr n¡tionality" as s reason for of n¡tionality. S€€ Moura R¡nron §rP¡a
note L
!l

S¿d l,¿w 8 I 8 of 4q ads. 36 and 37.

! 
Const. of 1988, ar. 22 (Xv), r€peali¡g lhe provisions of prior coístilulioDs.

35-- 
DecrEe of Decemtrer 2, I 820. In reaüly lhis decree was not a Brrzilisn Act in its Proper sense BÉzil

on ly beca me independent fron PoriuSal ir Scpl€rnbe r 7, I 822; conscqü€trlly this D€cree we§ still an act

of ¡hc qrlony of Brazil.
3ó

Cons(. of 1824, ad. 179, pára. 6.

11
Decr€c 58-A of Dec. 14, 1889. Sce rr¿pm nole 26.

33
D€crce No. 2 I2 of Jan. 22, 1890.

z7s

l89l.3e The 1891 Constiiution also exte¡ded to resident alier» üe individual rights
guaranteed by the Constituúor¡ expressly the rights to Life, freedom, personal

security and property.*
The 1934 Coastin¡tiotr established a quota system, limitilg the nu¡nber of

nationals of each country to the averaSo that had imrnigrated in l¡¡c prcviou§ 50
years.ar It also wit¡drew the requirement that an alien b€ a resident in order to
enjoy the constitutional guarantee of individual righs.

The quola system was maintained in d¡e 1937 Con§tihltion. Because of the

world tensions, national security was considered of fo¡em6t import¿nce, and
legislation was impregnated with a strong feeling of nationalism and fear of
anything atien. In 1938, üe Immigration ¿nd Cólonization Council was created to
regulate üe immigration of aliens into. the country' The quota sy§tem was never

entirely obsewcd, for many alier» éntered the country in numbers that exceeded

their quotas. Over quota allowanc€s wete made by ordinary legislation. In 1 5,
legislation was promulgated ürat contained many detailed regulations conceming
aliens in B¡azil.4

The quota system was elimi¡ated f¡om the text ofthe 1946 coD§titution,
which provided that the entry and setilement of aliens was úo b€ e§tabli§hed by law.
It also provided for creation of an agency to zupewise immigration matiers.--
D€+ite lhe co¡stitutional rnandate, this sgency was not crcated until nine ycats

later, wt¡en the National Immigra.tion and Coloniztion I¡stitute was founded.

Boü the 1967 Constiaution and the 1969 Constitution maint¿ined the right of
aliens to enter the country so long as- they complied with the requiremenls
determined by ordinary legistadon.* They also reite¡ated that resident aliem we¡e

to b€ granted the same fundamental rights gran¡ed to riationals. Meanwhile, all the

impor¿ant aspects regarding entry and set{emcnt of aliens, as wcll as the su¡¡rmary
of their righs in ü9 country were cstablished by a l9ó9 Executive Decrce known
as the Aliens Act."r This Act temained in effect until 1980, when Brazilian
Congress enacted a new lnmigration Law.6 This law, which created the Natio¡al
Council on lrnmigration !o coordinate immigration policies and actions, was much
criticized by human rights acüüsts, opposition leaders, and üe Catholic Church,
for it signiticantly reduced lhe right of the alien o slay in the country a¡d the

" An. zz 6 t t . Th" pr."pol rÉqúrement was reinslaled in the 192ó Amerüntent to lh. I 89 I Constitution.

ao 
cmst. of I 89 I . ar- 72-

al 
const. of 1934, an. t 2 t, para. 6.

a2 
Decrec-l¡rv No. 79ó7 of 1945.

a3 
Const. of l94l ar!. 1ó2,

a 
cortsr. of 1967.aí. l5o, pala.2q Ccn§. of 1969, ar. t53, pdra.26.

a5 
oecree No, 9 l of oa. I 3, 1969. This wás thc first timc Búzil enáctcd lcgislation lhrl can propely be

call€d an AUEfis Act, for it cmdied n¡osl of ihc lc8istation deátin8 with aliens.

a6I-aw 
No.68l5 ofAug. 19. 1980.
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available dofcDs€,s !o expulsion. Thcsc c¡iticisms resultcd in an amcndment enacted

in 1981, whichjrstored certa.in legal protections fo¡ aüelrs in üe §Pirit of Brazil'§
legal tradition.''

YI. ENTRY AND RESIDENCE

All sovereign States exercise some degree of contol over t¡e migration of
aliers into tboir terriory. The question of what limitations a¡e impced on üe
power of St¿tcs to cq¡t¡o¡ immigration bas been much discussed.

The Úsditional view is that intemational law impose.s no resÚictions upon a

State's power to clntsol immigratioo. Thi§ po§ition i§ most plainly afirculated in
opinions of thc United States Supreme Court, which, in 1 892, stated the rule of
intemationsl law in tbc following tcnns;

It is an sccepted maxim in intemational l¿w, th&t cvery sovereign nation has

the power, as inherent in sovereignty atrd essenrial to self-preservaüon, to
forbid the entrancc of foreigners within its dominions, or to admil üem onlv
in such cases and upor 

"o"É "onditioo" 
,t lt ."y "." tit to p."toib".ot

The language rsed by üe SuPrcme Court in this case leaves no room for
doubt that it viewá inte¡nitional law as imposiqg no limit§ on the power of States

to contol immigration ino their territory, In 1889, in the famous Chinese
Exclusion case, the U.S. Supreme Court reiterated üis position, slrting "that the
govomment of üe United States, lh¡ough tho action of üe legGlative dtpañmenq
cln exclude alieDs Aom is territory is a pnrposiiion which we do not think oPctr to
conüovelsy." In its opinion, the SuP¡eme Court went further establishing a clear
co¡¡ection bctween the imrnigration power and futional sovereignty in the
foltowihg terms.

The power of exclusion of foreignci§- being an incident of sovercignty
belonging to üe govemment of the United States, as ¿ Part of th6c
sovereign powers delegated by the Con§titution, the dght to its exercise at
any timá when, in the judgment of fhe Sovemment, the iltcrests of the

counqy ¡equire it, csnnot be grented away or restrained on behalf of any
one.

This traditional vie\¡, is also stated in Anicle I of the 1928 Havana
Convention on the St¿tus of Aliens, which detemrines üat the States have the right

I-aw No. 6964 of Dec. q 1981.

4 
Nishí,num Ekit v- Us, 142 U.s.651,659 (1892).

ae 
Clme Chan Ping r. Us, l3O U.S. 581 (1S89). B¡¡, s2e bne Yue Ti,tg \,. tJS, 149 U.s. 698 (1893)' wherc

some ,üslices arSucd aSairst süat they perccived as an imñi8¡stiofl powe. thar cor¡fcded roo brood a

discruian upon rhc aoviúrn€í|. Jurice Fi.ld wrcte in diss€n! 'Thc cxisienc. of thc pow€r lh"s $ar€d is
o y con§sát wirh the admiss¡ül thal thc Sov.mmcn¡ is oí. ofür ir¡lit€d and desPolic powd §6 far as

a[;ns domicil€d in the counlry arc concemed.' This same ur¡€slrdned powcr of üe Statcs lo 
'ontrol

immigrarion was rEamnlifdi¡. KLitá¿Ln v. Mader,408 U.S.753 ( 192), in which the suPEm' Court

obse¡ied that "over no concáv¡ble flbjear is rtle lcSislativc Powe. of conS¡c.:s more comPlctc thet it is
ovcr the admissim of aliens.' Thc s¡me ünlimitcd iroñigratim power wa§ uPheld by th€ British cour§'
Musgro,'e v. Chuo Te¿org Toy,la9l A.C.212,282.
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to €stabtish thrcugh legislation the general conditions of entry and residenct of
aliers in their territory.

Recently, intemational law eriters h¡ve questioned this notion that s coutry
has unrestricted power to exclude alieDs. They argue that rnder certain
ci¡cu¡nsta¡ces a 

-St¡te 
has an exc,cpüonal duty to admit aliens, zuch as in the casc of

a long-term resident who arguably has a "vested right" -t9 be rcadmitted, or for
diplo"mas, armed forces, a¡á vicúrns of/o rce majlure.s y',Jrso, thc rule establishing
non-refo l¿metu (¡\at is, they canuot be sent back to üe country whele they suffe¡
prosecution) for rcfugees has been cited as a general rule of international law,
üving effects beyoná the apPlicability of the Refugee Convention.'' Besides these

specific instances, üere a¡e others of more gencral character that imPose certain
ümis on a State's ¡rower over immigration, such as mles prohibiting
discrimination, inhumaa aad degradi¡g treat¡nent, and arbiEary Eeatmetrt' as well
as the rule cstablishiDg a right o family life."

A. BRAZILIAN IMI\,ÍIGRATION CONTROLS

Brazilian cont¡ol of immigration is a two §tage Proce§s: frst, issuance of a

visa, and second, examination at lhe port of entry. Aliens are screened abroad,
normally after rcqucsting visas in ttreir own countries. Befo¡e issuing the visa, the

Braziüa¡ Co¡sulia checks to see that the Detitioner meets all the ¡-Equirement§ of
the Alie¡s Acr53 and is rtgulations, espe"i"lly t"ith t sp""t o age,* foreign
criminal convictions, and health. The Coosulate al§o determines whether üe
alien's presence in Brazil contravenes public policy or national inle¡est. At the Port
of entry, alieirs arc re-examined to make ¡urc that no change in circumstances
makesli now undesi¡able to admit tbem,55 Issuance of a visa grans allens no right
to enter the counry, for their enry caa be deo.ied at the port of etrtry.s

& 
P-rllander,lmenu¡iorat Migra¡ion I-a¡,' 159 (2d d. saa).

'' G. c*d..,in-Bi[, rrrrrrr- riorut Law and E MorEn¿n oiPeáo,Ls B¿twc.n st¿rer 137(1978);G.
G(rd!,¡ltr-Bi]¡l,Th. R¿fuAcc ín Intcnutio al Lcr' 69 (1983). In hiÉ pcfacc to lhe fi¡s¡ boolq üe author

has wriltt,r: :Thc ccnañi ücsis of lhis work is thc compctene is clcady ümited and conlin€d by
cstablistrcd and erncrgcnt rules and standards of in¡crrational.l¡w."

' Oppcnheim ernphasized some of lhesc poin6: 'AlthouSh a Statc may erercis€ its n8ht of exPulsion

accodinS lo discrEtion, it must not ati¡sc ils riSht by proc€€dhg in an srbi¡rary ma¡mcr.' I L
O?!ÉrtlÉ;m,In¡.matio¡úr lrv ó91 (8th.d. 195r.

" Lr* No. 68 t5 of t98O,.s am€Ítcd by l,aw No. 69ó4 of 198 t lher€afier r€fered to as the Aticns Ac4'

- No aüen rmder the age of ¡8 will be 8tantq, a visa lo enterthe country if üaveuing atooe without the

compony oflheon ¡Esponsibte for him or withour thc prop€r auüori?iriorl Aüer¡s Acr, ¡rt. 7 (D'

55
Id., ar.22.

J6 
Th" I 98 8 Constitrtion rcpeats a provision alr€ady s tradition in Brszitian leSislatior\ auowlng atiens io

crit.r and to lcave thc coudry fr€cly, so lon8 as the rEquisites established by ordináry lc8isl,ation ar€

rEspecr.i. Ar.50 (XV).
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B. TYPES O['VISAS

A general conditim of ent¡y into Bmzil is that üe alicn possess a passPort
a¡d a visa." Brazilian Consulates preseútlv issues sevcn types ofvisa§: ( 1) a tansit
visa. for a oassace tb¡oueh lhe Dad;mt teáo-,t'12) 

" 
to*i"t rrisa. valiá for a

three-monih stay-;e 13) a"temporary visa, fo, 
" 
ii-iüá suy io thc country;e (4) ¿

prmanent visá, fo¡ an alien who waDb to settle in thc country permanendy;"' (5) a
courtesy viss; (6) &n ofriciat visa; and (7) a diplomatic visa. Thesc last two m)e of
üsas arc issucd by the Secreta¡y of Stsle io representatives of foreign govemments,
intematio¡al o¡ganizations, foreign diplomas and thci¡ families.Theoretically, a
visa can only be applied_-for abroad. Exceptions o üis rule, however, arc made for
transformation ofvisas.- BBziüan legislation-also requircs aliens to register in thc
coutry in ordcl to rcceive their identity card.-

YII. TERMINAfiON OF PERMISSION
TO STAY AND OF RESIDENCE

As a rule, pemission to stay in üe country may terminate with or without an
administrative orjudicial deci§on, but pennanent removal of an alicn requires a
prior adminisuative otjudicial procedure. Per¡nission to stay teminates
automatically when the alicn's visa expires withoul rsnewal. Aftcr thrt date, the
alien c'ññot legall,' remai¡ in the coutrfy

Al alien can be ¡emoved involuotarily ftom Brazil only through deportation,
expu¡sion or exúsdition proceerliñgs. Deportation and expulsion a¡e administraüve
proceedings, while extradition is I judicial proceeding. Dcportation is the removal
of the i¡dividual fmm the cauntry either because ofan iüegal cntry, expiration of
the visq or disobedig-ncc ofsomc pnovision of (he Aliens Act, such 8s working
without permission.B Expulsioa is the removal of the alien from üc terriory of the
country fo¡ reasons other than ttrosc necess¿ry for dcpo¡tation; expulsion requires a

Thctc is a teSistrtivc cxception for narion¡ls ofbordcring cq¡nrri6, who arc ¡ltowcd to ent€r B¡azil with
orüy thei¡ide iry ca¡ds.

5a
Brazil does not r§{uirc a üsa for üos€ who entcr lh€ naLional tcrflaory m rollte to anothe¡ cornary ünl¿§s

th€y actuaüy makc a sropover in Brazil.

-- 
Atic¡Ls do nol n€.i ror¡rist ús¿s if thcy sle narionrls of comarics with a rcciprocity t.Éaty üü B@il.

@
This visá, issued for ¡ va¡i¿bte duBtior\ is üs€d by büsin€ssmen, tcmporary workers, newspapefmen,

scholañ, students, atists ard all tho§. who have ¿ mission in Br¿zil lo perform for a ümited time.

This visa is noñ.ally giv€n to !ü.ns rl/ho wish to s€(le in lhe country for family rcásons or to üork in
attas t¡fi€re thá.scrviccs ¡rE panio¡l¡rly n€€den.

- Ali.ns who have rcceived celair types of,tcmporsry üsas, diplomatic, or omcial visas are altow.d to
trrnsfom lhem into tcmpoiary or pcrmaner¡t visas from wiüin Bt¡zil Ali€r¡s Act, afs. 37 and 39.

63
Thc obligaiiqr to rÉSistcr is q y for ü6e §/ho crücr th€ cq¡ntry as p.¡mrnent r€siderils, aemPorsry

r€sidcnts or¡Eñ¡8ees. /4 ¡it. 30.

ld, 
^1.51.
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prior inguiry promprcd by the Secrelary of Justice.6 In contrast with the United
States,- the grounds for expulsion in Brazil are qütc general; bchavio¡ that
contravenes public policy, national security, preservation of political or social
order, public morality and tranquiüty, or üe populat economy."' Because Brazilian
law has always tried to p¡eserve family unity, an alien with a stable B¡azilian
family generally cannot be expelled, for it is understrood that the family in Brazil
has the right !o stay together. The Aüens Act pres€ntly prevents expulsion of an
alien wh;has been ma:rried for morc tha! fivé y".¡s ¡o 

" 
g¡uzitian national,6 or

who has cusrody ofBrazilian children financiaíly dependent on him.e
Any aüen has the right to chall€nge in the courts the validity of any action

tlnt could result in his rggroval from the country tlrough either an expulsion or
deportaüon proceeding.To The legal remedy av¡iilable ii either a writ óf security or
habeas corpus against the Secretary of Justice o¡ the hesident of the Republic,
depending on th€ authority who signed_the orde¡. The Brazilian Supreme Court has
original jurisdiction ovcr these claims. "

Ln extradition rcquest is decided exclusively by the Brazilian Supreme
Coun" and must be based either on an extradition treaty between Brazil and the
requesting State or on a promise of reciprocity.Ts The Biazilian Supreme Court's
decision on the exnadition request is final, and no legal remcdy is avaitabte against
it. The existence of family ties in the country plays no role whatsoever regarding
exuadition.

An alien can leave Br¿zil volunta¡ily at any time, (assurncs he is not accused
of a crime or serving time in prison) aright guaranteed by the Brazilian
Constitution'* and by the Aliens' Acg'' and there is no need for a visa for this

ld-, a¡i.1O.

In thc UniteJ Stal€s, all possiblc 8roünds for .xpulsion ¡rE mentioned ln dckil. Grounds for cxpul§on
from lhe Udt€d Stal€s can be ruu8hly diüdcd inro 3 broad cateSories: violation of immiSmtion law,
€riminal and subveEive activiti€s, and irrmoral conducr and uMcsiBblc hits. Aleinikoff & Marir\
Innigrari.»t: PtÉ.ss atd Polic, 313 (1985). Fo¡ €xáñplc, pcrpcltEdon of Nazi pcrs€cr¡tiqrs o.
conüdion fo¡ spccific c¡im6 arc grounds for exF¡lsion. On thc othcr hand, nrány cq¡ntries sdopt thc
syster¡r of geric¡al grounds for cxpulsion. S¿. the 199 Havana Convention on the Slatus ofAliens, ad-
ó, and th€ 1955 European convention on Establishne , an. 3, which ¡llow each slate to expcl aücns
under dre toncept of public order.

6' 
,lliens Act, ¡rr. 65.lhcrr src 6lso other grounds for c¡Frtsion, sudr as f¡sud in enterjng üc cou ry or

r€6¡sal to depan ¡fier cxpi mlion of me's yisa has expir€d. In cas¿s when dcpolation is not p6sible,
cxpulsion may b€ €mployed for \agrancy or disr€sped for any pnÁ¿ision of the Alie¡s Act.
á¡

The rcquir€¡ncnl of a five- year m¡rriaSe was nl¡de to avoid sham mamiaS€,s.

@
Aüens Act, at. 75.

Const. of t988. ¡ñ.5 (XXXV).
7t

/4 ar. lo2 (I) (d).

t¿,ar. to2 (D G).
7l

AliensAcr, !r. 7ó

Consr. of 1988, añ.5 (XV).
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purpose. When leaving, the alie¡- is free to take all lús Property with him, as
gua¡anteed by the Co¡»titutio¡.'o

1'III. GENERAL LEGAL GUARANTEES

A. EUMAN RIGETS AND FT'NDAMENTAL RIGETS OF TFE ALIEN

Residcnt aüe¡s in Brazil enjoy the same dghts ¡o life, f¡eedom, secu¡ity and
property as riationals. All fundamental rights granted by the Constitr¡tion a¡e
guaranteed to all rcsident aliens as well, such as the right to equa¡ity of treatment
right not to b€ torh¡red, frcedom of expression, right to privacy, right !o the free
exercise of any work, right of associatio4 right to own property, right of áccqss to
justice, right tL sociai Ñistance, and rigttt tJ"au".rior, 

"rnong 
m.iy others.T The

fact drst,the Consdmdon guarankes these righs only to resident aliens, however,
does not mean üat non-resident aliens a¡e left unprotected by the Brazilian legal
system.TE Several times the Suprcmc Coun has extended.many of üe righs
menüoned in the Constitutioo to all alieris, including tourists and aliens who are not
even in üe country, such as the dght of access to justice, the right to own property,
and the right úo proiection ofintellecnral property.

The gu¿rantcr of fundame ntal rights üo 8ll non-residerit alieD§ has not always
been the no¡m. One of üe flrrst cases examined by our Court§ after the 1891
Constinrtion, was a writ of habeas corry ot behatf of the Portuguese Imperial
Family, banned from Brazil after the proclamaüon of üe Repubtic. Decided by our
Federal Couns in 1903, this caso hold that the 1891 Consdn¡tion guaranteed the
rights expressed in article 7J only to resident aliens. Because üre Imperial Family
was not resident in the couitry and since üe rcmedy of labeas corprzs was one of
the fundamcntal right§.guaranteed in that.provision, the Imperial Family had no
i,ght to habeas coípus.n

Pontes do Miranda argues that the constiautional article üat gra¡ted
fundamental ¡ights was a generic provisior¡ and the subsequent Provisions to tbis
a¡ticlc could cither extend these rightrs to non-rcsident alie¡s or deny thcm even to
resident alieos. He points out that there^lle some righls among these provisions thaf
should be granted to any human bcing.e other authors rcach thc same result for a

Alicns AcL ar.50.
to

Const. of 1988,ar.5 (Xv).

Const. of 1988, afl.5.
7A- Cclso B¿rG. C¡rso ¿ Dircito Corlsliruciotwl 164 ( l2th ed. 1990). celso B&sto6 Points lhai th€
Consirulion extcnds all ñ¡ndamcnt¡l .rghls to anyonc in thc comtry, r€¡sodng lhal the aulhors of lhc
Corlstin¡tior\ whcn mentioning r€sid€r aliürs, did nol .mploy th¿ tefm in its tcchnical s€n§. of beinS

leg¿lty domicil€d in Br¿zil, but intende¡ to cxl€od righls to all th6c physically prcsent in tlrc cout ry.

Habear Cotp s Na 1973,91 O Dit.ito 414,434 (t901r.

-- 
See 4 Coment¿¡io.s á Cons.ituigdo d¿ 19ó7 cotü o E ne tu N/l ¿l¿ 1969,695,696 (lr4). Along the

same lines J. Dolinger, Cora. tuirios ti Co¡Lstituig¿io dc 1988 (to be publish€d by Frcitas Bast6)

different rcason. They interpret the text of the Co¡stio¡tion literally as granting
rights only to residcDt aliens, but they conclude that non-resideot aliens are also
granted thesc ñrndametrtal ¡ights as a coDsequcnce of intcrnational human righs
conventions, duly r8tified by Brazil, that grant üese rights to cvery p€rson."

B. LEGAL CAPACITY OT' ALIENS

In general, Aüens have complete legal c¿pacity in Brazil. Thc aligt cujoys
thc same legal capacity as a national for the great majority of civil acts.*
Nevertheless, Brazilian docaine distinguishes bctween capacity to hsve riSbts'
capacity to exercise rights, and c¿pacity. úo have and exercise certain legislatively
rEst¡icled rights. 

.

Capacity !o havc a right is the abiüty lo be part of a lcgal relation, such as the
right !o own property, to sue, or to iDherit. These righs are granted to any
individual or legal entity, without exception. All alieos in B¡azit have this capacity.

Capacity to exercise a right is üe capacity to acl in his or her ow¡ name in
the legal arena. For all thme domiciled in rhe counry," regardless of üeir
nationality, aU but üe following pcrsons have the capacity to exercise úghts: those
below 21 ye{s, üo menrally insane, dcaf mutes who ca¡not express üeir witl,
thosejudicially declared absent, spendthrifs, and Indiar».* These incapacity rules
are only for ihosc who are domiciled in Brazil; if an atien is domiciled abmad a¡d
¡eeds to exe¡cise a right in Brazil, his capacity !o do so is govemed by the rulcs of
üe cormtry where he is domiciled. Thr¡s, any alien domiciled in Brazil, over 21
yeam of age and not under the incapacities listed abové, may, without any other
formaüty, sigo a cotrt¡acl, marrJ. or hire so¡ueotre.

Finally, someone having both thc above legsl capacities may be Prevented
ftom having certain righs in Brazil becarue of a specilic pmhibition in the
Constitution or ordinary legislation. Thus the alien may-quffer some limitatio¡s
regarding the acquisitiá oipal propcrty in rural areas',ñ of Brazilian ships,ñ or
the communicaúons media.''

cla:sili€s lhc ñm&mcn.!l riShts as d€n¿ac, to b. 8ruú€d to anyoñe, .9.cillc, to be Srar¡cd to Bozili¡¡ts
and resident ali.ns a¡ld ,rs,rier¡€, grsr¡.d oflly to Btazüans.

8r 
J. Afonso da silva, cn rso de Dir¿íto Cotlttituaia&t P¿rtiti:'@ 173 (5úL d. 1989); BaP¡ist4 o

ErrotB.ciro: n f.ú.s pam a CoEtiruitt¿, i^A No,.o Corsituigao. o D¡ruiro Inr¿nacional 135, lX1
(J. Dolingcrc¿ 1987).

an
Civil Codc, ar. 3.

a3
Irüroducro.y L¡w to th. Br¿zilian Ctvit Code, ari. 7.

Civil Code. ans. 5 a,td 6.

al-- Cmst. of ¡988. art. 140.Iáw 5709 of l97l; Dcc¡.x-74965 of 1914-

Const. of 1988, ari t78 § 2.

81
I¿,,n.222-
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There is a lively debate among Brazilian con§titr¡tional scholas as to whether

ordinary legislation áay add any ñuther distinctios betwecn resident alie¡s and

nationals. Some believi üat apan from the distincrio¡¡s made in coD§titutioDsl text
or allowances made in the constitutional text for enacünent of implementing
ordi¡ary legislaaioo, no othe¡ disti¡ctios arc possible. Oüer auüors t¿ke thc

opposiú po-siüon.t8 Thce who concnd tbat ordinary legistadon ca.Dnot

aiscriminate against resident aliens üthout express constitutional authoriz¡tion
base their posi-tion on the principlo thst exfessly prohibits discrimination based on
oricin, oqé of the obiectives of the Federal Rcpubtic of Brazil' according to the

*ñtitutio*l t"*t slikewise, Ar.icte 5 of thé present Constitution assu¡es in
general terms to Brazilian and resident aliens the rights to tife, freedom, equality,

securitv and propertv. which according to at lea§t one author are thc bases for all
n n¿"rÁ"ot¡hg.ñc.Ó Since aüens are 

-guarante€d 
the constitutional right to be

neared equallylt ordiriary tegislaüoo ñot expressly authorized by the Consaitution,

rhat establish;s discriminatory teatment, will be considered unconstiu.¡tional'

The samo 8¡gument can be used-üth respect to üe right to worlq gua¡anteed

to both Brazilians ánd rcsident atiens.e Some óontend that understanding, any

tegislation establishing limitations on the right ofaliens to work is
uícq¡stitutional.e Co-o".quently, p-pou"rt of thit ,i"* **ider unconstitutional
the statule that conditions'tne pácite'of üe l,aw by aliens on reciprocityf all the
provisio¡s of rhe Aliens Act prohibiting the exercise of functions not cxptessly
menüoned in the Constiturion.s and allprohibiúons !o exerirs€ som-p professioos

sucb as public interprcter,s cusoms dispatcher, 
e, insurance agentx as well as Ihe

I-abo¡ Laws orovisions ti"t ,"ouL"" thu-t t*o-thirds of all wo¡ke¡s bo Brazili¿¡¡¡ '

nation¡ls-l@'

a 
Sae J. Dotinger, Diraíro t r¿.racioal P^,odo: Pon¿ G.¡o! lg1 (1986), I o.ac d,i,c,' Dir'i'o

ht $naciotat Fri.,¡a¿o 268,269 ( t tlh ed. t9?6 rcv. J. Dolinger); 2 W Campos Balalhá' Di¡¿ir¿

ln¡¿nacional Pñvdo28.29 (U en 1971\.

e 
cdst. of 1988, ar.36 (Iv).

$ ld Gongalves Fcrrtira Fil¡ro,Concntá osti Cotlriuildo Br4silci:a586 (5lh €¿ l9S4)'

Cú'sr. of 1988,ar.5 (D.

92
Id, ar. 5 (xrID.

" Thi" po"i i* i" d"f*ded by üe author of this aricle and by I H. valladáo, t' Dir¿i'o t teñlcioial
f;n ao Ol lsrS, .a" l98O); S-oa¡es, Os Ertar8¿ i¡¿§ e as Atír'idad¿s a ¿les V.dados ou R¿sniñgidas

PtoibigdoConstitucio al a Disctiniaido pcla Lc¡ Otditriña d. Btt§ileitus Na'ü'aüzadDs,i^ A Nova

Consrin¿i¡Ao c o Dirclo Inrcr,racioml ll8,123 (t Dolinger e¿ 1987).

e 
Estatuto da OAB, Law No.42 t I of 1963, arrs.48,49 afld 5 t.

5 Ali.*'A.r, urr". tO6 (vI), OD, ryllD, and (Ix).

DecrEe I 3609 of 1943.

' D€cr€e f,aw4014/19.¡2, an 19.

l-aw 4594/ 1964 ar 3. a § l.

This argument has been urged since the beginning of the century when ü¡e
question was raised whether it was constitutional to expel rcsident aliens by means
óf üe as,sirrilation provision of the l89l Constitution,tur aud üe silenc.e oi the
custitutional tcxt to admit expulsion. Pedro t essa, Ruy Barbosa a¡d Germano
tlasslosher bclieved that sincc the Constitution established completely equal righs
between rrsident aliens and nationals, and si¡e nationals ca¡not bo expetlcd,
resident aüens could not be expelled cither without an exprcss authorization in the
Constitution.l@

C. ACCESS TO COURTS

As mentioned above, any alien, resident o¡ t¡ot, is guaranteed the right of
access ¡o our courts to suc and o bé stred. Howeve¡, tlrc Braziüan Code of Ciül
Procedu¡e demands the posting of a bond (catio judicaum solv¡) for all plaintiffs
not domiciled in üe country and without ass€ts in Brazil, whether nationals or
alie¡s.ro3 Resident aliens are guaranteed the right to b€ Áisied by lawyers if they
caurot afford to pay for one. Ú

D, PARTICIPATION IN ECONOMIC LIFE

Aliens sdmitted to Brazil as ¡:ermancnr rcside-nts, temporary rcsidents, 
t6 

and
rEfugees must regisúe¡ within 30 _d4ys af¡er arrival.'* Thosc registered in the
count¡v ¡eceive an identiw ca¡d-'u' a documcnt tbat must be shown in ordc¡ to be
granteá a work permit toE'

The Braziüan Constitution prohibis alieos from engagi¡g in certai¡
activities, such as: owning and operaring Brazilian ships;b-orñing

Art. 354 d lhc Consoüd¡s¡o drs lris do Tr.tolho. CIhc Codc of Blazili¡n l¡bor l¡w).
---Whilc 

the 1969 Coostin¡tior\ arr. 165 (XID cxpressly rdmitled prspoIrion¡üty of Blazitian wo¡ters, thc
pr€sent Consiitutian is silent on lhis poi .

ccn§r. of 1891, ar. 72
---ses 

DolinSer, Dos ün i&§ó.s ao Pdq d¿ ErpuLer Estrarycios,i^ Eru&)s em ltonrcrug¿m ao
Ptufcsst Harouo Vollodaio (Freilas Bast6, 1983).

Code of Civil P¡oc€dürc, ari. 835.

Cdlsr. of 1988,ar.5 (LXXI9i t wNo. l0ó0of 1950.

Thce refeñed to in Alicns A.r, ar. l3 (t), (19 ¡o (vID.

Aüens Act, a¡t. 30.

,¿, art 30.

D€cree-Law No. 499 of I 969; D€crco-l,aw No. 670 of I 96D, ¡n. 3.

Const. of 1988, arl. I78, para- 2.

I



commu[icatiorc media;llo obtaiaing concessions for mininS.lydraulic and other
mineral resources;rrt and panicipating in the prrbüc service."'

E. POLITICAL STATUS

o¡-lv B¡azilians can votc in federal, state or municipal elections, I |' aod only
nationals mLay run for pubüc office.lla Aliens are dcnied such rights on the theory

that a Donritizen should ¡ot P8¡ticipatc i¡ tltc govemmeot of the coun,eY.

Although intemational law only grants nationals full potiücal rights"'" tut some

countries do gra.nt certain poütical righs to r€sidcnt aliens in general. "" Portuguese

nationals are granted somé political righs in consequence of the q91ty betw€en

Brazil and Poitugal, Thcy have to be ptnnaoent residcnts of Brazil for five yeard

and mwt request permission from the Secre tary of Justice. " '

IX. INTERNATIONAL LAW AND TEE T988 BRAZILIAN
CONSTITUTION

The majodty of rules of intemational law a¡e directed toward the States afid,

ihese rules can generally only be put ino operation if the States üemselves a¡e

witling to implement them. Therefore, the existence of intematio-nal conventio¡s
protec-ting humsn righs woutd sewe litde PurPo§e if tho states did not abide by
these intemational documents.

This last section examines the aatitude that Brazil has taken towards the

i¡temational community wittr r6pcct !o nationaüty and status of aliens in o.der to
show üe extent to which the counuy is com.rniued to the existing intemational
principles in üis area. The 1988 Brazilian Con§titution has adoPted and/or

285

confirmed the following principles of inlcmatiooal lsw rega¡ding nationality and
rights of alie6:

l. Acqnbitior of nationality later in life nt.§ fu wltuúary. T}:.is principle
has been ¡eiteratcd in futicle 12 (tr) of the 1988 Consritution; naturalization can
only be $entcd in Brazil if rcquested by the ind.ividual. 

rrE

2. Marriage hre no influerce whatsoever on nationality.'fltis principle is
also expressed in Articlc 12 of thc 1988 Constih¡tion; Brazil does not Permil a

woman to los€ her Brazilian nationality automatically when she ma¡ries an alien or,
conversely, ifshe marries a Braziliar¡ to acquire Brazilian naüonality, unless she

r€quesrs iL'l 19

3. Núio,ati¡y is not a permarcü tiúk. Thj6 principle is embpdied i¡ A¡ticle
12, para. 4 of tbe 1988 Común¡üori. A national may lce his or her nationality and
b."á-. ,, .li.o.l2o

4- States may onty denationalizz indiiduals d the rules for deprivaion of
nationalíty are clearly esablished by law, without roomfor arütarines. T\is
principle is contained in A¡ticle 12 § 4 of the 1988 Co¡stitution, whic^h. permit§ loss
of nationaüty only in the cases exprcssly defined in the Constitution."'

5- The-principle o/ rla Avoidarce of Statelzssness has been significantly
finhered.'r¿'I\e 1988 Braz.ilian Consütution has reduced üe cases of loss of
nationality to half as many as the forruer Constitution.

6- Nationab have tlv righ to enter, live, move /reely and not to be expelled

fron the territory ofthe couniry.lzs Conversely aliens are not guaranteed the righs
of cntry, residence and movement; if thcy are allowed enuy, this privilege may be
rcvoked. Article 5 (XD and (LI) of thc 1988 Constitution grans B¡azilian§ the

¡l8,trri"l" 
t2 i" b*"d -, thc t929 Harvard DÉft ctrwcn¡icn on Nationality, ar. 15; the 1930 Hague

Convcn¡im qr C€l¡in Qu€stions RetalirrS to thc Cmllict of Nariooality l¡w, arrs. lO and I l.
- 'Bas€d 

on üc Co[vcntlon on the ElimüEtion ofAtl Form§ of Discrimif,ation ASain§t Womcn, árt. 9.I
(1979), spccficauy and in gencol all lhc non- discdmination provisions: aft. 2 of the UN Dcalaration;
art 2.1 ofth€ ¡nlcfllrriqlal Covcoánt on Civil ¿nd Poütical Rights; art. I ( l) of lhe Amerimn ccnvantion
ori Huma¡ Ri8íls (1969); al. Il of lhe Anerican Declar¡tiofl of lhe RiShls and Dutics of Man; arL 14 of
thc Eurcpcan Corvcntior on Humar Rights.

---According 
lo úÉ Am.ric€n Convenlion on Hunar RiShls, (1969), ar.20.3; thc A¡r¡erien D€claraiion

of thc RiShis and Dütics of Man, an. XIX (1948).

12rF¡om 
tL. U.rir€f".l D"claótiofl of Hun¡an Righls, an. 15 (2) (lgas); Ccnvention or¡ üc Reductioa of

statelcss¡ress, art. 9 ( 196 t); American Convertion olr Hunran Ri8hts, art. 20.3 ( I 969).

r2ease,l 
an an. t5 12¡ of ¡hc 1948 Urivcrsat f»claralion of Hüfn¡n RiShlsi conv.ntim Relalina to üc

Status of slatel€ss Pcrsons, 1954; Conv.dio¡t or¡ th¿ Rcduction of Statelcssness, ara. t and art 8.1( t9ól);
the An€rican Convcntion on Humá¡r Righ6, arl. 20.1 (1969); úe Hagu€ Convedion Re¡ating to the
Cnflicr of Natioülity l.aws, a¡rs. 14, 15, lóand l7 (19?0).

l2l'--AccodinS ro the Universal Declaralion of tluman Ri8hls, art, l3 (2); Anr€rican Conver¡tion on Human
RiShts, art. 22J ( t969); Amcrica'r Decl.a¡dior¡ of the RiShls ¡¡d Dulies of Ma¡\ ar. VIII ( 1948);

European Converüion on Hurnan Rights, Fourh Pro(ocol, ar. 3 (l) (t9ó8); the Havana Convention on
the Stan¡s ofAtie s,arr.6 (lr8).

l¿, ar.222-
It

Id-,?f. 176, parz.2.

n1
Id,. ar.37 <I).

l,f
1¿, ar. 14, par¿. 2.

"'/¿, an. 14, pñr¡. 3 (I). ..

¡ ¡5s¿¿ 
Univc¡s¡l Dccl¡nrioo of HurDÁn RiShls,41.20 (l) snd m (2); Úúcmation¡l cov€nant o¡r civil aIrd

Poüli.ál Ri8h6, aí.25; Anrerlcan Convmiion on Human RiSh¡s,.r1.23; Arúedcán D€clar¡iion of the

Rigtüs and Duties of Marr arts. XX, XXXU, XXXN. XXXVII; Havaía Convefllion Regarding the

Stan s of Aücns, arr. 7 (1928).

ll6since 
197ó, atic¡rs that havc b€eÍ rrsidents for al least three ycars have been sble to tak! Paft in local

elecdons in Sw.d.n. Siñilar lcgisl¡tion has bern introduced in De¡mark snd Norway' S¿¿ Cdncil of
EurDpe, Hunun Righ§ hfom¡-tior Shc€t No. 12 (Oct. 1982 - March 1983) at 8a' & 7 of R€solution

790 ;f the Parüamefltary Assembty. The same hás happencd in the Netherlan&. 5.. OFÍ'D, nÉ F ¡ur¿

oJ Migrarioü 24 (1981»-

¡lTBraz-Pon. 
conv., art. 7 1t¡.


