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I. ENVIRONMENTAL PROTECTION IN BRAZIL

Activitics conside¡ed ha¡mful o the environment where human beings üve
and develop are hardly recent occu¡ronces in Brazil. In different wa)¡s, they n'ere
common before the period ofindustrial growth, when environmental problems
were ¿ggr¿vated by scicntiftc and tech[ological progrtss, large uúan
agglomerations and irresposible land use. They werc then viewed differently by
üe laq beilg subject me¡ely to admhistrative measures or to civil suis.

Paulo José da Costa J¡. teaches that üis occur¡ed in almost all legal systems.

The first legal reaction against enviroomental pollutiou was a civil action against
ha¡rnful "emissions." Such actions were petmitted when the prop€rty of third

¡raties was damaged (as wiú water) or when the damage was to t¿s rurrr¡uJ, as in
the c¿se of üe air,' Rules to protoct wster and air üsed to con§titute o¡ly a

guarantee for particular private or public intcrests. Because they were totally
individuaüzed, these rules were i¡¡sufficicnt to halt prcg¡essive ecological
dcterioration. They resultcd only determinations of property damsge c¡u§ed by one
individual to another.

This privatist conception of the problem result€d in specific legal protection
of certain individualized envi¡o¡mental intercsts, without any consideration of the
damage that may heve been c¿used to üe community as a whole, to it§ qu¿lity of
life or to t¡e necessary consewation of Brazilisn natural resources a§ a way to
preserve the worid in which we live. Only much later w8s it possible to give greater
importance to the entircty of üese goods 8¡d inter€st§. Thi§ dcvelopment occured
tbrough a slow proccss of extension of lcgal safeguards to oüer aspects of the

environmenl not previously considered, especially thce related to üe health and
safety in üe worlglace. The initial concem was wiü unsanitary or dangerous
industies, giving rise to spocial prolective measures for the healü and physical
well-being of workers, \yhich aanscended the mere asceíáfument of Propefy
inte¡ests.

' p"rlo J*é ¿. C*" ¡. & Cior8io Gre8ori, Di.. ito Paat Ecottigico 18'19 (CEIESB: Sáo Paulo l98l)
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Administative measrres for the supcrvision, inspection or cvcn the prior

authorization of activities regarded as pollutive constin¡ted a decisive milestone in
going bcyond limited Privste questions. This gave üe environmental field Pubüc
áh"¡Á=cteristics and a niw focus for considcring ecological problems' We can now

spezk of entironuentql protectiott,s\lpqoned by legislation thalis 
'ruly 

ecological'
'Itis legistation is inlended to regulate the balanced use of natunl resources in
order to guanntee the preservation of the enYirooment v,ithout hinderi¡g
dcveloprient and progress. The type of protection th¡t now exisl§ in Brazilia¡ law

has come a tong way hom is origins, when it was subordiriated to hums¡ interests

and activities, which we¡e then dcemed the exclusive or at lea§t the most imPortsnt

subjcct deserving lcgal protection.

This was üe sense in which A¡ticles 554 to 588 of the Brazilian Civil Code,2

which are still in el'fec t disciplned rdghboring n3árs, which include the injurious

use of property, bordering uees, forced easements, watcr' building set-backs' the

riqht t; build and the right to block access. For the s¿me ¡eason, the Ciül Code

"ánáir," 
oú"t prouisioñs on hunúng] and frshing.a These subjects were la¡er

¡¡eated seoa¡atitv. but under üe same orientation, by the Hunting Code'and the

fisuing C'ode.ó tn tsó7, when these subjecl§ were recor§ide¡ed, development of
environmental concems was appatert in the use of the phnse "holection of
Fauna" to substitute for the word "hunting" and by punishment of offense§ to

native species, their ness, shelters and natural breeding grounds as perul
infractiors.'

In 1965, a new Foresty Code was enact€d that def¡ned forests deserving

permanent prokction and odered the creation of National' State and Mrmicipal

i¡a¡ks, as will as Eiologica! Prexn'es "with the goal ofsafeguarding Nature's

exceptional attributes, iáconciling complité protection of flora, fauna and natural

beauty with dreir utitization for eáucaónal, iecreational aad scicntifrc purposes"'8

For this purpose, ceitain offenses werc defltned as penal infractiory.Jh€
Commis;io; for Forest Poticy was graoted the fask of execution of forest policy,

regulated by Decree-l-aw No. 289 of February 29, 1967, which also crealed the

IBbR - Brazilian kstitute of Forest Development (It§¿ií¡ro I rasileiro de
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According to [ilson Bonalumc, all thcse laws could be considered
"pre-environmental,"e Only after üre creation ofSEMA -.Special Secretarist for
the Envirorunent (Se cretaÁa Especial do Meio Anüeme)to irrd approvat by I-aw
No. 6.154 of 1974 of the Second National Development Plan did Brazil have
legislation wiü an emincndy environmental stamp, IBporta¡rt ststutory measr¡tes
began to app€a¡, slarting with Decree-I-aw No. 1.413 of 1975, which instituted an
urban zoning plan, in order ¡o prevent the concentration of factorics and
consequent industrial pollution. This was followed by Decree No. 76.389 of 1975,
which estabtished critical areas of metropolitran and hydrographic pollution.

This new orientation also stimulaied creation of seve¡al collegial agencies,
designed to plan, exccute o[ sup€rvise all activities capable ofjeopardi,i"g
effecüve cnvironmental preservation. One such agency is the Pesticid€s
Commission. an advisory boa¡d of the Division of Plant Sanitatiofr Protection,
created in t977.t' This agency issues opinions on üe implications of the use of
pesticides for public hcalth and the environment. SUDEPE - Superintendenc¿for
the Development of Fisñng (Superintendéncia de Desewolvinento da Pesca)"
was already working in the field of natural resources. Is principal objective is to
provide technical and f¡na¡cial assistance !o fishing ventures, as well as to enforce
the rules of the Fishing Code.

Anothe¡ typ€ of conccm inspired I:w No. ó.453 of October 17, 1977, whtch
defines crimes ¡elated to nuclea¡ actiüties, an area that Brazil was üeIr begindng
!o eDter. This law also imposes criminal and civil liabiüty for actual damsges.

In I 979, a slatuto was eructed regulaiing the suMivision of urban land. Thi§
law prohibits subdivisions in ecological preserves or in a¡e¿s where pollution
crea'tes unacceptable sanitary condiiions, until such conditio¡s are córrected. 

13 The
law also criminalizes cefain activities ¡elated to suMlvtions ürat coDstitulc crimes
agai¡st ü¡e Public Administration.

This profusion of environmental legislation began to be called
"Environmental l-aw." The field of activity of Enviro¡me[tal Law is constandy
cxpanding to provide necessary support for this new legal disciptine. During the
last decade, important legal steps were taken to consoüdate the gair» already made
and to reinforce protection of the environ¡nena, which has now bcen formally
enshrined among constitutional principles set out in our 1988 Constitution, The
main steps in this evoluüon werc:

(a) Decree No. 85.118 ofseptenber 3, 198O. This Decree established üe
Third Basic Ptan of Scientific and Technological Development, setting out rules
for identifrcation of " natural preservel' that should be protected in order to

e 
Bonalunie, 'Crimes conltg o MciGAmbiente." 644 R.r,. Ttibu,mis23l (ga9).

ro 
D€crce No. 73.030 ofocr. 30, l9?3.

' ' Po*.ü No. 6 t o of lug. 29, I 977 of lhc Mhisrry of Ag¡ia¡lturE.

Creat€d by [telegal€d láw No. l0oloct. ll, 1962.

l-arv No. 6.766 of Dcc. 19. 1979.

De se » o lt, i ne nt o F I o rest at).

I 
l¡w3.o7l ofJan. I, l9ló.

' ¡.¿,un..59¿-98.
o 

ld-,rn.599-ú2.

' oec¡ce-t¿w No.5.894 ofocl.20. 1943.

6 DeÉc-hw No.22l of Feb.28. 1967.

? 
krv No.5.l97ofJan.3, 1967. This law cre{t.d Ttre Natioml Cxncillor 

'he 
Prct¿ciio ofFauú

rvhich. however, \\,as rcver orgániz.¿.

8 t¡w No. l.z t I .,f Sepr. 15, 1965, art.5.



r58

prolong their ge¡retic potential, It also p¡ogrammed land use sccording !o its
capacity so as io improve economic and e€ological zoning.

b) t cw No. 6.&3 ofJuty i,1980. This law ñrnished the basic guidelioes for
industrial zoning in critical pollution atces, establishi¡g tho ¡equirement of
eniron nental impqct sadi¿s, which arc neccssa¡y to stop urban en¡/iroDmcr¡tal
abuses arising from zoning pracdces.

(c) Law No. 6.9O2 of April 27, 1981.'f\islaw creared bolo§cal Statíotts
and defined E¿üro¿ nentql Protection Areas where ce¡tain excrminati¡g or
potentially polluting activities arc prohibitcd.

(d) Law No. ó.9j8 of Augu§ 31, 1981 .'fiiis law created the CONAMA -
National Environment Council (Conselho Nacional do Meio Ambiete), it ordet a
assist the President i¡r the formr¡lation of natioo¿l envi¡onmentál policy. The
insmunents tbrough which this poücy is to bc cam'ed out are:

- the i¡stitution of environmental quality standa¡ds

- environmental zoning

- evaluation of envi¡onment&l impact

- autio¡ization a¡d supervision of actual or potcntial poüuting activities

- incentives for production and installation bfpreventive equipment

- cre¿tion or assimilation of tecbnolosr addressed to the improv€ment of
environmental quality

- creation of ecological terrilories and environmeDtal protection ales§

- c¡eaüon of a nation4 infomntion system for the envirormenl

(e) Law No. 7.347 of July 24,1985. This law c¡eabd a\e Pubüc Civil ALtion
for liability for damage 

-caused 
to thc envi¡ótrment, to thc cor¡Sumer arid to a§s€ts

and righs ofsignihcá¡Í a¡tistic, a€sthetic, historic, touri§tic 8nd lan&caPe inter€st.
Its purpose is to obtain eiücr monetary darnages or a fullillrnent of an obligation to
p€rfom or not to perform c€rtain ac6. It gives a sP€ci8l role to the Public Minis§
in the defense of the envi¡onmcnt and the corsumer. Thc Public Ministry or any
other govemmenial body can initiate this type of action; however, if it is not a party
to the action, the Ministry will have to act as a guardian of the law.

(D Low No. 7.643 of December 18, 1987. This law prohibited whaling in
Brazil's territoriat wate¡s. Violatior» a¡e punishable by both impri§o¡mont and
Enes.

@,) Law No. 7.653 of Febntary 1Z 1988. This law modified I'aw No. 5.197
of 1967, relating to protecüon of fauna and flo¡a. It converted the penal infractior»
of the prio¡ law into cimes agains't nature and the environm¿nr. Such cdmes arg
now punishable by imprisonment without possibility ofbail and are tried in
suomary proceedings under ihe Code of Crimiaal hocedu¡e. This law slso
established sweral types of c¡imes related to fishitrg, which bccaus€ of severe
criticism, were panially revoked by Law No. 7.679 of November 23,1988.

Ai Low No. 7.661 oi May 16, -1988. This law established tbe Nqtional coqs't
Managenerú Plan, an integral part of the National Policy on Ocean Resources and
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drc National Policy on the Envi¡o¡ment. This plan is speciflrcalty designed to o¡ient
the rational use ofcoastal zone rcsources, so as to contribule to raising üe quaüty
of life of is population and the protection of its natural, histo¡ic, etbnic and cultural
property.

(i) Tle Brazilian Constitution ofOctober 5, 1988. The Constitution grants the
powef to legislaie on enviiofftrental m¿tters to three levels, dividing it among the
Federal Government, t¡e sht€s and Colmties, with responsibility to prolect thc
environment a¡d io combat any kind of pollution. Chapter vI is dedicated to the
enviro¡ment. Anicle 225 sets out va¡ious as¡rects of environmeDtal protection and
creates legal means for is defense, which wc hereby reproduce because of its
importance as the basic rules that will support future legislation:

Art- 225. Everyone has the right e; an ecologically balsnced environmen!
which is a pubüc good for the peoplc's use and is essential for a healthy life. The
Govemment and the commrmity have a duty to defend and to preserve üe
environment for preseot and future gene¡ations.

§ lo Tó assure the effectivcness of this righ! it is the rcspo¡sibility of the
Gover¡ment to:

I - pres€ree snd resto¡e essential ecological proccsses and provide for
ecological management of the species and ecosystems;

II - preserve the diversity and.integrity of üe Country's genetic patrimony
8nd !o supervise th€ entities dedicated to research and manipulation of
geneúc material;

Itr - define, in all units of the Federation, tenitorial spaces and their
components that are to be sp€cially Fotected with any change or and
suppression permitted only through law, prohibiting any use that
compromises the iateg¡ity of the chanctcristics üat justiry their protection;

fV - require, in the form of the law, a prior envfuonmental imPact study,
which shall be madc pubüc, for installation of work or activities that may
cause significant degradation of thc environment;

V - control the production, commercialization and employment of
tecbniques, methods and substanc§s that carry a risk to tife, to the quality of
üfe and to the environment;

VI - promote environmental education at all levels of teaching and public
awa¡eness of the need üo pÉserye the environment;

vII - protect the fauna and the flora, prolúbiting, in the form of the law, all
practices that jeopardize tieir ecological functions, cause extinction of
species or subject anim&ls to cruelty,

§ 2e Those who exploii mineral ¡esources are obügatcd to ¡estore any
envi¡onmental degradation, in accordauce with technical solutio¡s requi¡ed by the
prop€r goveE¡mental agencies, in the form of the law.

§ 3e conduct a¡d activities co¡rsidered harmful to tllc environment shall
subject the infractors, be they individuals or legal entities, to penal and
administrative sanctions, in addition to the obligaúon to repair the damages caused.
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§ 4! The Brazilian Amazon Foresq the Atlantic Woods, thc Serra do Mar, the
pantanit ofMao O¡osso, üe Coastat Zooe are üe national patimony, aad tley
shall be utilized, in the form of the law, under conditions assuring preservation of
the environment, including use of nanrral r€souces.

§ 5e Vacant lands or ihce r€verted to the Slatcs through discriminaory
actions, which are necessa¡y to Fotect nao¡ral eco§y§tems, are i¡¡lienable'

§ e Power plants with uuclcar rcactor§ §hall be located as deñ¡ed in federal

law; if not, thcy Day not be i¡¡shlled.

(j) La$, No. 7.ó79 of Novembr 2j, 1988.

This law prohibitcd fishing of certain species during their reproductive
period and undér certain circumstances, with certain exceptions for amaicur or
'native fishermen. The law prmished administrative infraction§, resedng Pnal
infractior¡s fo¡ the criminat law,

(k) - Therc is no lctter K.

(l\ l-<tw No. 7.735 of February 22, 1989.

This law c¡eatcd INAMA - National I¡xtitute fo¡ the Envi¡onment and

Renewable Resourc 6 (Instituto Naciondl do Meio Ambiete e dos Recu'sos

Rercváveis), a govenmettzl auta¡chy tiDked !o the Ministry of the Interior' Its

ñmctions ará to-coordinats the execuiion of the National Environmental Policy,
and to assume üe functions of other ageocies abolished by tbe Law, namely: The

Special Enviroomental Br¡¡eau (SEMA), tbe SuperiDteodency- for the Dwclopment
oi fi.hirg lSUOmf), üe Braziüan Forcst Devclopment Institule (IBDD and the

Rubbor Superiniendcncy (SUDHEVEA)'

This unification, howéver, did ¡ot encompds ell tlre ¿gencies administering

o¡ supervising natural rcsou¡ces. Ma¡ine resources continue to b€ supervised by the

Navy f¿in¡stry, minerats by tbe Ministry of Mincs 'nd Energy,pesticides by the

fr4inisury of egd"utture, cúltural patrimony by the Ministry of Culture, and food

aad waier by úe Ministry of Health. In addition, the National Envi¡onmental
Cruncil (CóNAMA) continues to be the ap,pmpriate body to decide on the

direcüon of environmental protection policy in Brazil. Some of thesc powers were

modifred i¡ the recent miniiterial refomr c¿rricd out by Pr€sident Collor de Mello,
who abolished some ministries, among them üose of Culu¡re and Mines and

Energy.

(m) lm,t No. 7.802 of JulY I 1, 1989. l

This láw regula¡cd üe use of Pesticides in agriculh¡re and created ce¡tain
penal infractions for this activity.

(¡) Law No. 7.804 ofJuly 18, 1989.

This law ¿mended scveral prior laws - [-aw No. 6.803/80, Law No'
6.902/81, I-8w No. 6.938/81 and l-aw No. 7-735189. It also resEucn¡redtE
agencies charged with the execution of the National Environmcntal Poücy,

re-for¡ulated ihe National Envi¡onmental System (SISNAMA)' crea'ted the

Superior Envirormrental Council (Coruelño Supeior do Meio Anbie'úe) (CSMA')

aná institutert the Environmental Deferse Registy !o catalogue envi¡onmental
r€sourc,es and potenúally polluting activities.
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CSMA is the highest organ of ttre Sysl€m, wiü the function of adwisiug tlrc

hesident of the Republic in thl formulation of naüonal poücy and guidelines for
the environ¡nent and nah¡¡al resources. It is composed of 13 Federal Ministers, the

Special Sectetary for Science and Te¡bnology, a leprcsentative of the Federal
Ñulic Ministry, a repr€sentative of the Brazilian society for the Progress of
Science (SBPC), thrce r€prcs€ntatives of the Legislature and 5 Brazilian citize¡s
nominated by a group of non-govemmentsl €nvironmental organizatio¡».

CONAMA continues as a advisory body to study, advise and propose
governmental political guidelines for the environmenl and natural ¡esources to
ÓSUe. It alsohas¡urisdiction to ¡eview environmental impact studies and their
respcctive environmental impaci reports, in cascs o[ works or activities involving
sigñficant environmental deierioration that occur in areas deemed nationAl
patimony by the Federal Constituticin.' l

The prior law's INAMA was conveíed into IBAMA (Ir¡§in.fo Brasileiro do
Meio Amblen¡e e Rcatsos Naturais Renot'6'eis) - the B¡azilian Instin¡te for the

Envi¡onment and Renewable Natural Resouces - which also supPlanls SEMA'
IBAMA is designatcd thc central fede¡al organ to coordinate, execute and s€cr¡Ic

compliance with national policy and goveÍ¡menhl guidelinc§ for the environment'
It is also charged with the presérvation, conservation and radonal use, supervision,
control and stimulation ofénvironment¿l resources. It must issue an annual RePorc

on the Quality of the Environment.

Finalty, this law atso dehned the crir¡ir¡al offense of Polhrion, giving a new
wording to Aticle l5 of Law No. 6.938 of 1981.

(o) Decree No. 98.914 ofJatwary 31, 1990.

This decree insütute d Pritate Nahtal Pqtri¡no y Reserves, so designated by

their owners, to be ¡egisterEd with IBAMA in perpetuity. Such ¡eserves are

"private rcal property, in all of pan of which are identitied primitive,
simiprimitive, ór recuperated natural condiüons o¡ those whose characteristics
justify recuperative actions, either for their scenic sspect§ or for the preservation of
the biological cycle of species of fauna or flora native !o B¡azil." These reserves

are intended to receive the same protecúon granted u¡der the l¿w to Petmanent
forest preserves and to areas of p;blic interest, without Prejudice to the right of 

.

property. One need only make apptication and comply with the required formaliües'

(p) Decree No- 99-274 ofJune 6, 1990.

This decree rcgularcd Laws Nc. ó.902/81 and 6.938/81. The former
provided, for the creáüor. of Ecological Statio,ts LÍd Areas of Environmental
?rorcaion, a¡cl wlile ihe latter Provided lb¡ the National Environm€ntál Policy,
the composition of CONAMA, the rules for carrying out the Natiorial
Envi¡onmental Policy at difforent levets of govemment, and ¡ecommended üe
installation, in c¡itical pollution areas, of a p€rmanent system of mea§tuement of
local indices of environrnental quality and óther messures fol the control of actual
or potential pollutant activities, seeking to make economic devefopment
compatible üth prorcction of dte environment and ecological balance.

(q) Decree No. 9.280 of Jnne 6, 199O.
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This decree promulgated tho vien¡a Convention and the Montreál Prctocol
on the hotection of the Ozonc [,ayer, to which Brazil adhe¡ed on March 19, 1990.

Tlús impressive array of legislation has hardly exhausted the area of
environmental p¡otcction. This subject continues to produce new efforts to perfect
p¡ot€ctioo of the Brazilian eflvironment.

II. ENVIRONMENTAL CRIMINAL LAW

The ñnal stage of the slow evolutionary process of the legal protection of the
environmcnt is ffiminal law. Io rccent yea6, penal sanctions havc been added to
ciül and administrative protection, as the ulüma ratio of ¡be security and deterrent
effect that a legal rule can offer to the more impor¿ant assets and intercsts of
society and to deter their violations. With all its reprcssive and punitive
cha¡acteristics, which a¡e at üe same time prcventive, úe Criminal I-aw may be
more effective for showing society's condemnation of acts drat endanger or at¡ack
nature and the goods nature offe¡s us. The Criminal Laü may be used when
adminGttative measures seeking to resEain or cout¡ol, fsil or are insufficient, or
when the rules of Civil I-aw are not appücablc. In fact, the tlree arcas coexist
wiüout conflict and together can undoubtedly offer mesures applicable to
concrete cases.

The opportunity and necessity for inrcrvention of the C¡iminal Law in the
ecological area has already been the subjeci ofcontrovesy a¡d opposition. Today
such intcrv€ntion is unquestionably guaranteed by a constitutional rule in Brazil;
the1988FederalConstitutionincludedamongtheguaranteeofthesocialrightofa'
citizen in A¡ticle 225: .

Conduct and activities considercd hamful to üe environmcnt shall $¡bject
the infractors, bé they individuals ói legal entities, to pe¡al and
administrative sanctions, in addition to the obligatiori to repair the damages
caused.

The criterion for authorizing intervenüon of üe Criminal I-aw into the area
of protection previorsly carried out oDly by regulatory norms was the harmfidness -

of the conduct or acfil,iry, which trarslates into concrete tcms by tle furm or
danger it rcprcse¡ls to assets of tho environmenq man and other liüng things in
na¡jJ,te,in a direa or idirea fashion.In thc words of Paulo Jcé da Costa Jr. and
Giorgio Gregori, "Thus a¡e bom the bases for creation of a auly social penal law,
drat is, a penal law thar.offerc suppon and protection for those values of ma¡ who
operates in a society." ''

In order to achieve is proposed goals, the C¡iminal I-aw has been
constructing truly ¿ cological ty¡xs of offerlr¿s, systemized within special ütws, in
sccordance with dre p¡otection gra¡ted to certain specific assets of t¡e
envirorunent. On tl¡e other hand, thcre is a tendency to include thcsc offe¡ses in
ordinary criminal legislation, as pan of the futurc reform of the Penal Code already
in progress. Cor»idering that Enürorunental Ciminal Law (<» kological Cimirul

L¿w as some would prefer) is part ofa b¡oader category, today recognized as

Ewironmetal L¿te, it would be more appropriate lo retain it wiüin the ambit of
Special Crininal Legislaion, because of the gre¿ler rapidity and flexibüty in the
E¿¡sfornation of its rules and because of the need for continuor» creation of new
types of criminal behavior.

Ccrtain spccial featurcs may be noted in the formulations of Enü ronmentql
Ciminal law ¡hg¡ conüibute to its paficuladty. Thesc feah¡r€s include;

1. THE ELEMENTS OF TIIE ECOLOGICAL TYPE
OF CRIMINAL OFFENSE

The complexity of goods and interests included in the subject of ecology
sometimes makes it difficult to individiialize the legsl interests safeguarded by
ecological types of crimi¡rl offenseq evcn though these uray always be identihed
by the f&ct that thcy contain the idee of consc¡ving or iDsuring in some form the
prescrvation of thc cnvironment s¡d assets of nature. They often aPpeaf as mdtiple
offense crimes,hstmg numeror¡s fonus of conduct or legal objectivcs üat are

directly protected by the law. Nevertheless, other offenscs refer to 8§s€t§ ofnaurre
such as water, air ard animal life, only as meaDs to i¡su¡e the inleg¡ity of higher
values, such as life or pcoplc's health. Sometimes the prese¡vation ofn&ture itself
is donc by criminalizi¡g potentially dange¡ous activities, as occurs with c¡imes
r€lating to nuclear activiües. Thes€ q?es of c¡iminal offeDses offer either
iúmediate protection to assets of the envircoment or indi¡ect protection, when they
are obliquely guaranteed, at tim€s i¡r a ma¡ner tbat mak€s the exact c@pl€heD§iotr
of their mcaoing diffrcult. The ha¡m to the legal int€rest in such cases do€s not
depend so much upon the elements of the offense, but rather upon sih¡ations
outside it, frequently axiological, üat are to bc evaluated by thejudges in concrete
c¿ses.

To aid in classification, it is common to insof in ecological crieinat law§
rccou¡se to concepts expl.icitly stated by the legislatüe itself to define the scope of
üe law's appücation, as wcll as rcferences to lechnicsl norms ouside the law.
Likewise, "in blank" cdminal rules (rpn ras perwis em branco) a¡e regularly §ed
in Environmetrtal Criminal l-aw. These rules refer to oüel legal ol adminisüative
prescriptior», which fumish the real substance of tle criminal offense. The type of
offense is sometimes undeterrnined, which leveals a certain reluctance oo the part
of legisla¡or to slate the €xact limiis of the protection to b€ exercised, in prejudice
to cladty of specificaüon and cefiainty in prmishment Such vagueness should
always be avoided in the drafting of criminal laws. In sny event, ecological crimes
should be understood as offenses against all of collective society, despite the
possibility of the existcncc of individual damages, which should be detormined in
anoüer judicial sphere.

2, TIIE LEGAL NATURE OF ECOITOGICAL CRIMES

The majority of ecological crimes are for endangermefi, ei¡he¡ by 8n exPress

reference to a situation of tlreat or the probability of ha¡m !o a Protecied legal
inter€st, or by the objective shown by crim.inalizing determined conduct. There are'da Coslr Jr. & Cre8ori, srtp¡'a nore I at 28.



t64

¡pweve¡, crimes of danage, wberc acttal injury to the lcgal inter€st müst be
proven, in ordcr for thc cdme to b€ consummatedi this is the case with many
offcrses agai¡st plant and animat üfe. The greater numbcr of infractios
c¡^racre-rizf,dry endang¿rrr¡¿r¡, is duc to the practical impossibiüty of proving a
causal con¡ecüon between conduct snd its rqsulting in certain ecological offenscs,
such as pollution, or because of the possibility of the contibution of seve¡¿l facto¡s
to a det€mined haÍn to the envircnmcDl In such cases, the momcnt of
co¡summaüon of üese crimes üll be the moment of tbrcat to the legal intercst,
with the possibiüty or probability of causing ar injury.

It should be emphasized that the doctrine unanimously considers this üe
m6t approp¡ialc way to rEpress and prevent criminal ecological conduct,
principally because of the multiplicity of tbreats that can oc4r¡r. Threrts can crcate
a concrctely dangercus situation as well as an abstract or presumed danger. If üe
situaüon provided for in the infractio¡ is one ofconcretc danger, it must be proven
in each speciñc case; bowever, in cases of absEact danger, this proof will not bc
necessary, because the n¡le resuls f¡om a legislative prtsumption that the conduct
threators the interest sought !o be prctected.

In tn¡th, the modem rend in ecological infractiors is a prefcrcnce for
apptying penal protection befo¡e acrual damage occurs to the legal interest, thus
setting up á forward line of defense. This may range from simple seianre or halting
of production of toxic substances or pollutants. The majority of types of cdmes in
this Eeld constitute cn mes of mere condua, often characterized h. mcr€
disobedience of üe orders of administ¡ative authorities. On the other hand, cfimes
punishing mere negligence are rare. The legislature has required maüce (dolo) as
the mental element of most offenses, even though certain omissio¡s could have
been cha¡acterüed as a form ofnegligence.

3. CRIMINAL LIABILITY FOR BCOLOGICAL CRIMES

Criminal üability is determined by fault, s topic of major imponance to
modem C¡iminal Law, and the subject ofvarious theorics that give g¡eáter
emphasis m the nonuative elcment of conduct. Wiüout going into greater depth
with respect to the question of fault in modem Brazilian doctritro, which appears to
be as much psychological as it is nomrative, it is important to remember that
ecological crimes can re4uire eiüer malice or negl.igence. Howwer, tmder the
n¡les of Article 18 of the Penal Code, which are also valid for special lcgislaüon;
criminal negligence can only be punished when it is expressly mentioned in the
stao¡te. If the statute is sileng it is understood thst malice is required, a¡d
conviction depends upon proof of üe conscioru will of the acror cunmitting the
crime, in addition to the non-existence ofjustifying factors fi tiose excluding
üability. In lesser penal infractions, however, mere proof of üe voluntary natute of
the conducq or is spontaneity, is sufhcienq prcof of eiüer malice o¡ fault is
mnecessary o impose liability. The majority of ecological crimes do not mention
negligence and are, therefore, only punishable upon proof of maüce, Nevertheless,
attempts háve been made in both case law and doctrine to apply const¡uctive
malice as more apprcpriate for ecological offer»es whe¡e the acor unde¡siood the
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risk that the damage may become concretc, even though he did not neccssarily will
the bamr directly.

A¡other possibitity csmmon to ecological subjects is the recognition of
crinbal liability by dedrcing ndice , wbtch has been dme by the cou¡ts in certain
c¿ses in which the action has been carried out without prior approval by
governmental authorities, or in violation of thcir rules. In such circumstances, the
courts h¡ve deemed implicit üe will to perform out üe prohibited or u¡autborizÉd
canducL

A related question is whether it is possible to impose criminsl liabiüty for
ecological violations on finns or corporatiom, as occurs in the laws of other
cormt¡ies. In Brazilia¡ criminal law, üis is not pennissible, fc the entire system is
orie¡rled towards thc dctermin¿tion of individual rcsponsibiüty. Sanctions are only
rppliczble a individaals, si¡ce they'¡¡¿ ilrincipally deprivations of liberry. The
subject has been debated once agaia with üe promulgation of the 1988

Constitutio¡- A¡ticle 225 § 3 mentions thac "Cooduct a.nd activities col¡sidered
harmful to thc envi¡omcnt \Mill subject the violators, be they individuals or legal
entities, to penat and adminisEative sanctions, in addition to the obligation to repair
the damages caused." By designating both individuals and legal entiües as

ecological iolators, the Constituent Asscmbly, in üe view of some commentato§,
bas opened the door to a new positioning of Criminat I-aw in the future, with the
aboütion of the principle presently in cffcct tbat "societas delinquere non potest."

At the prcs€nt time, howcver, offenses committed by firms, corporatioos, or
legal entities ofpubüc taw, rnust be dealt wiü administatively' Penal sanctions are

rcse¡¡ed fo¡ thei¡ offi€rs, dircctoÉ or legal tepresentatives, if üability can be
imputed ¡o them fo¡ the harmful or dangerous act by reason of their fault in is
commission. This is so even üough üe sanctions of fines and restdction§ on rights
are sanctions perfectly applicable, in üeory, to lcgal entities as well as to
individu¿ls.

4. SANCTIONS UNDER ENVIRONMENTAL CRIMINAL LAW

Environmental Criminal Law has adopted the classic sanctions of ordinary
Criminal Law, which are deprivation of übe4y and fines, rcgulated by thc Penal
Code and by üe I-aw ofPenal Enforctmentt) In the majority of'ecological crimes,
the sanction is re¡lusion. Detention is less ftequent, and fines are imposed eithe¡ in
place ofor in adütion ¡o the dep¡ivation of liberty. In one unique c¿sc, established
by the l-aw of Penal Iofracüons,'o the punishment is only pecuniary, since the
legislator prefered i,o leave punisbment !o the administrative a¡ea.

Altematives to imprisonmen! such as rcstrictions of rights, today in vogue in
criminal law, werc not uülized. Some of these alteinatives ¿re: re¡dering
community service, lempora¡y interdiction of rights, snd weeke¡d imprisoomont.
Neverücless, only one of these mears of restriction of rights would, in principle,

rl
L¿w No. 7.210 ofJy. ll, 1984.

tu D....r-I'a* No. 3.688 of Oct. 3, 194 t.
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be app¡opriate to ahe natu¡e of ecological infractlo¡s: the prohibition on practicing
a profession, activity or oflice that depends upon special qualification, üceose or
authorization f¡om the govemment. Its applicability is limilcd by A¡ticlc 56 of the
Penal Code, however, to cas€s where the¡e has been an abuse in thc practice or
activity, or a breach of du§ in counection tl¡erewith.

Penalties of imprisonment a¡e usually sedously criticized for the deleterious
effects d¡at prison has upon the convict, and by its inability to achieve the social
rchabilitation of the criminal. It mt§t be kept in miDd, however, that Envi¡oDmental
Criminal l-aw h¡s a secondary function, when compared with admi¡istrative
regulation of ecotogical questions, namcly that it should only interfert in the
grsvest cas€s of ha¡m or threat to environmental interests. Accordingly, grester
severity can be jrstified, since the criminal justice system will only s€e the most
serious cases. Thqse demand more rigorous supp¡€ssion to achieve the desired
effecs of general and special p¡otection contained in the law.

Greater prominence, however, should be given to the fine as a penal sanction
for ecological crimes. A fine can be employed as the only penalty, but it should
creatE significant bu¡der» that will discourage the wrongioer and other Probable
wrongdoers from committing the prohibited conducu Only in this way will the fine
function as a¡r efficacious altemativo !o imprisonmenL

trI. ECOLOGICAL CRIMES

Notwithstanding the efforts of interested parties, p¡otection of thc
environment by ordinary Criminal I-aw has shown itself i¡sufficient to ¡each all
aspecis nec'essary to transfoFm it into an efficient iGtrument for combatting
aggression to rights and int¿r€sts that Ecology has madc promin€nt in recent years,
and which requirc more intens€ dete[ent action to prevent hafm. The classilication
of illicit conduct made by our oldinary pensl law is quite old, and therefore out of
date. The Braziüan Penal Code" is one halfcentury old. Even though its General
Part was reforrulated in 1984, the Special Par! which lists the crimes and üeir
pcnalties, continues in offect. This Pa¡t is awaiting reform, which has been
proposed but whose implementation is uncert¿in. The Penal Code's prolection of
the environment is today totally inadequate, dating from a time when ecological
problems either did not make thems€lves felt, or were not as extensive as áre today.

Tlv l,aw of Penal lr¡lractiorr,rE through which the legislator of 1940 divided
criminal behavior into two, and which covers offe¡ses of lesser danger or
seriousness, is also out of datc. This Law, which has only on¿ infraction of an
ecological nature, is üe subject of reformist criticism.

Envtoffnental crimes are beuer dealt with in the so-called sp ecial penal
14ws, wlúch have recently come to lill the gaps and to satisfy the most pressing
needs. Those laws are cnacted when administrative sanctions are insufñcient or a¡e

Decr€e-Law No. 2.848 of Dec. 7. l9fo, as amended by krv No. 7.209 of July I l, 1984 - the new
G€n€ral Parr.

t8
Dccrce-táw No.3.ó88 ofOct.3, 1941.
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¡lot suitable to deal wiü the offenses committed, or when these exceed tolerable
ümis, creating widespread social disapproval. For some, there is even a certain
convenience in leaving infractions against the cnvi¡o¡ment uncodified, outside the
Penal Code. This is the üew of Esther de Figueiredo Ferraz in hcr s¡¡dy on
criminal pollution of drinkirg waacr:

We feel, widr all due r€spect, that the disciptining of ecologic¿l crimes
should remain fo¡ a whilo outside the context of the Penal Code. This is
becaus€ the material, corsidered perse, is stilt the cause of perpl€xity. It is
possible üat thc preccpts comprising the gcDeral pa¡t of tltat Code should not
be appüed in their totality. It would be more advisable, in our view, for penal
treaúnent of ecological aggression to be carried out b,, isolated laws until an
opportune moment - after the t¡ial ba.lloons b.ad been adequately tested -
before thek incorporadon into the Code itself."
We shall now review the ecologicat infractiom providcd in ordinary

legislation and in the special penal statu¡es.

1. TIIE BRAZILIAN PENAL CODE:

Few ecological crimes are explicitly or implicitly contained in the Code.
Erplicirly, the environment is present as an object of prctection in oDly two crimes,
included among cri nes agairct the public /realr,lr: the poisoning ofpotable water,
food or medicine, and the comrption or pollution of potable water. The Codo states:

Aft. 270 - Poisoning potable water ofprivate or common use, or foodstuffs
or medicinal sr¡tstances designed for consumplion:

Penalty - reclusion for five to fifteen years.

§ I - One who delivers üe poisoned waler or substance for consumptior¡ or
has it stored for later disribution, is subjcct to the same penalty.

§ 2 - If the crime is committed tlrough negligence:

Penalty - detention fiom two months to one year.

Art. 271 - Corrupting or polluting potable water of private or common uso,
making it unfit for consumption or ha¡mful to health:

Penalty - reclDsion, f¡om two to five years.

Sole paragraph - If dre crime is committed by negligence:

Penslty - detention ftom two months to one year.

Boü cases deal witl\ water pollution,but only that of water shown to be
potable , a contove¡sial criterion that can b€ undes¡ood in two ways: that of
biochemically pure wat€r, or that of water in a condition to be ingested by human
beings without risk to their health.

'- 
"O criüre de poluisáo d€ á8ua potávcl," in Eí¡doi cnt H(rnenage ao Pruf¿ssor Siltio Rodrigues

127-28 (Samiva: Sáo P¿ulo 1989).
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For Nelsm Hungria, Potable water i§ waler "free from unhcalthy elemenls or
fit to d¡inlq pcrmittingls alimcntary r¡se' It need not be irrcprehcnsively Pqr€. Il
mly need bi habinrañy ingested by an undetermined number of persori"a case
law has also adhc¡ed ó tUii positim, aeeming watcr pokble when it is 'of good
quaüty, which serves for drinking and cooking," as the pbrase aPpea§ in countl€ss

decisio¡s.

The wster being protected may be surface or subterr¿nc8¡. It dcs not m¿tter
whether it is found in-rivcrs, streams, lakes o¡ reservoi¡s. However, it ha§ beeE held
that therc is no crime if the water was already polluted, since in thi§ c¡se it would
not be potable. In this cas€, Bcnjamin de Moraes sta(cs: "It i§ cleal that the polluter
of already polluted water could receive an adminisE¡tive penalty. A§ it is a
unirersai auty o nEr qollutiotr, the Po[utel carl¡ot aggravatc a serious ecological
problem of thc region.""

It is obvior» that the l€gi§lator in 1940 did not intend tÓ protect water a§ an

asset of the enviro¡ment p¿r;¿, üthout ¡egad to its co¡sumption a¡d to its
harmful¡ess ¡o he¿lth. Bút since the slan¡tsdid not specify exprt§§ly what was the

purpose of üe consumption, Paulo Affonso l-eme Machado argues üat, i¡ a morc
modem i¡tero¡et¿tion. üe hannfulness could be to boú human health and to that
of animal üfÉ.2 Becaüe this is a crize o/ endangermenf,asteadily appears from
is very wording, it is noi necessa¡y for the water to be consr¡mcd in order for üe
crime io be proven, no¡ mrtst tbe occ¡¡rrence of auy specific discase be proven' The

zubjective eiement is malicc, even if constnrctive, but in both c¿§€s the negligerit
commission of the crime is provided for, with a considerably üght§r p€nalty w!€re
üe harmfulncss resutts froqr negligent or imprudelt behavior 9f th: actor'.h qús, ,
as in othe¡ envi¡onnental ciimes, there may be difficutties in thc cha¡acterization
of the crininat üabitity of 'the actor or actols, who may be either private parties,

civil servants, or employees of governmental or mixed capital compades.

Even üough there are no other specifically ecological offenses listed in the

Penat Code, it máy be argued that certain offenses to the envi¡onment are implicitb
conrained within the tcminology of Article 163 (domage) u Atticle 132
(endangerment ofanottur's lifi-or heakh'¡. In the first case we have the offenseof.
aamagó to privat" or public pitrimony, which includes the destuction of animals,
t¡ees or plant§, characterized in th€ following tcrms:

Art, 163 - Destmction, rendering useless or dete¡ioration of the property of
another

Penalty - detention ofoDe to six montl§, or a fine.

If the crime is committed:

I - with violcnce to a person or grave tbreat thereof;

20 
Nelsoo H,-g.i.,9 co» atÍátios ao cotligo Petn l07 (Foren§e; Rio 1958).

2f 
Momes. 'Dirtito Pe¡ral Ecotó8ico,' 63 Rtuit a dr tnfornagdo lrgislativa ly2 Qy,lse¡t' lg7g)'

2 
Parrlo Afior¡so L*. M rchrdo, Dirci@ A,.bi¿nt«l Brasileiro2áO (Ré!.ft'\b: Sáo Pruto 2d e¿ 1989)'
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tr - with the use ofan inflammabte or explosivc sub§tance, where this act

does not c!trstitute a morc serious crime;

Itr - against the patrimony of the fed€ral, state a¡d cor¡nty govern¡trenl5' or
a public utility company or a mixed capital comPany;

fV - for selfish rcssons or with substantial prcjudice to the victim:

Penslty - detcntion, f¡om six months to tbree years, and a fine besides üe
penalty, corresponding to the violence.

In the second case, we have atr in§tance of th'. exPos.re to danger in general,

with a secondary characteristic; it is only 8PPücable to an 8ct that constitut€s a

direct and imminent da¡ge¡ to the lifc and ñealth of someone, and which is not
otherwise expressly identificd as a crim-g under other provisions of thc law:

Art. 132 - Expose the life or úealth of another to dircat or imminent danger:

Peoalty - detention from three months to one year, if ttre act do€§ not
co¡stitute a morp serior¡s crime.

These two crimes reqüre malice' Merely negligent commission is not a

crime, which makes them &a¿ordinary difficult to apply in the case of ecological
offe¡ses.

One can co¡¡sider one of the forms o[ arsor, which is an ordinary crime,
committed maliciot¡sly or negligently, as well as üe crime of spreading 

-an
infeaious or co*agrbu.s disease, as indircct forms of penal Protection of the

envi¡onment. Thesá offenses are defined in Aticles 250 and 259 of the Penal

Code-ts

2. TEE LAW OF PENAL INT'RACTTONS

The only referencc to assets of the environment in lhis peml taw relates to air
pollution and is implicit in the provisior» of Anicle 38, which refers, in an

ir»ulfrcie¡t and al¡nost imocuóus way to "the emission of smoke, steam or gas" 8§

ao offeDse aBainst public safety:

Art. 38 - Provoke abusive emission of smoke, §team or gas, that can offend
ot molest somcone:

Penalty - fme of forty centavG to 4 cruzeircs.

23 
Art. 25o - Setting ñres, expoeing the life, physical intcgrity or prop€¡ty of another to danger:

Penalty - rccluston from thrtc to six y€ars, ard a Onc.

§ I - Thc penÁl(ics shal be incr€ascd by orc thtud:

i - if lhc caim. is colnmitted with lhc intenri«r to obtain p6lrniary bc|rcñt for tlle agcnl or anoüer;

ll - if üc a¡son is . . . (h) oñ crop lard, Pa§u¡E l¡nd, woods or fortst.

§ 2 - If lhe aÉor is riegtiSatly commiited, the Pcrialty is detcntion from sir months to two y€ars'

Ád. 259 - SprcadinS i;f;tiois or contaSiou§ d'is€3sc thal may causc harm lo ccononLically useful

for€sts, crops or arilmáls:
Pcn¡lty - r€clusion from two to fiv. yeaÉ and a finc.
Sole paragraph - In rhe case of ncgligart commissior! the genalty is detention frcrn one to six monlh§
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The ridiculously low value ofthe finc ¡e@ains even after üe up- datin¡ in
1984 by Láw No. 7.2ó9. Hence, it corstiu¡tes atr in¿dequate and extiemely light
punisbment, €specialy when one co¡siders üe barmful consequencts that the

crime has for üe envi¡onment and üo ¡¡u¡rc, and that its PurPose of the statutory
provision is to prevent balm to huma¡s. This is a penal provision in Aan*, i¡ the
iense üat the rule depends upon alrothor to give content to tho offetrse. Thus, in
order to chr¡scte¡ize the act ü an emission óffensive to thc health or tranquiüty of
someone, it is necessary ¡o place it within the standr¡ds or rul€s that thc

Sovcmment has issr¡ed-to regulate the emission of pollutad§ into úc air or to fix
air quality staadards. Moreover, as Paulo Affonso Leme Machado has ob§ervcd,

"Thá emi-ssion of polluting agents be measured at tho source of lhe emission and

not st thc placo of¡sceptión, ana tne infraction should occur even if tbe Pollutant
does not ách the place wherc the üctim is formd in a quantity capable of causing

him ha¡rrr o¡ disn¡rbgnce."z

3. §PECIAL PENAL LEGISLATION

Several ecological offc¡ses a¡e i¡cluded in uncodified laws covcring
¡€latioDships or acts-refe¡dng to various 8§pccts of cnvironmental protection or the

preservation of nature, which the state has rcc:ently been at pains to guarantee. We
may group thesc infractiore in differcnt categorics, according to the legel interest
to be prctected.

(a) Crtmes egaiEt Pl¡nt Llfe (Florr)

The Foresr CodeÉ rccognizes forests and other r¡seful fomrs ofvegct¿tion
covering the country as public goodslor the people's commo"n use. Anicle 26
criminalizcd va¡ious forms ofaggrcssion sSaiDst the forests."

2a .-
Mac¡rÁdo, &p¡a 

^ota 
22, at287.

25
láw No.4.771 of 1965.

26'" en zo - Tt o folto*iog srl pcnal infractians, purüshable by lhre mÚr¡hs to onc ycar of sirnplc
imptisonmenr or a f,Irc irom;nc to loo tincs thc mo hly minimum saláry in cffecl on thcdatcofüe
Í'fractim, or both:
(a) destroy or damaSe forests of P.mrancú pr€s¿rvaiion; evcn if in for¡Dation, or usc ihem infringing the

n¡les esiabltshcd or mcrütorÉd by this tawi
O) c¡t down trc.s in forts§ of p.rmrnfrlt Prtscrv¡ticl, withoüt ruthodza!1on f¡or¡ the @ñpctcnt
auüority;
(c) enre; into foItsts of peÍnrnco¡ pft§eñ/atioo csrryhi arns, substa¡¡ces or inst¡rm€xrls desiSn'd for
protritltca fllmttng or toi th€ exploilaticrl of forrsa Products or by-prodücls, without having a liccosc

from lhc compcteru aulhoritn
(O cáüse dsrDÁgc io Nadon l. st¡tc ard lrimictPat !orb' Es we[ &s to Biologlcál R€s¿rvaliorls;
(c) rn¡kc a tue, h s¡ry way, insidc ¡ fd!s1 or olh.r forn of vcgcráricr\ wtrhq¡t l¡kin8 ad'qu¡rc

aD make, selt, traDspon or rclcasc batloon§ thar miSht cause for€st firÉs or fi¡es ir vegelarion:

(8) i'apcd6 or H¡de; úe natur¿l rEScnc{sticr of for€sl§ and othcr forfns of veS"ation;

1§ *.itl* *ooa, f**."a, charcá and orhcr produc,rs conrtnS fr§m forÉsls, withou'dernandlng
producaiqr of lhc scllcr's üccrisc, iss¡€d by üc coñpctent drthority' ¡nd without k"Ping thc c¡py
lhclEof ttlat shorld a{:compony üc Prod¡c( to iB futal ind6trial Prcc€ssin8;
(i) tnnspon or storc wood, Iircwood, charcoal snd other forcs! Products, without a liccnsc vaüd for lhc

€nt¡e lerm oflhe trip or sto¡a8e, iss¡ed by coñpetent authority;

t7t

A¡ticle 28 of the L¿w, an absolutely mnecessary provision, established tbat
i¡ addition o these inhactions "thc provisiors ón i¡fractions and crimes contained
in the Penal Code, and ücse of other laws, continue in effect with the penalties
provided for therein." Article 30, which is also unnecessary, provides üst the
general rules of the Pcnal Code a¡d the l-aw ofPenal l¡-fractions a¡e appücable to
the above inf¡actions, whenever the law does not provide diffetently. This would
obviously be the case under rbe prevailing principlcs of the general theory of
criminal law, and mentioning üem w8§ the¡efo¡e unnecessary, With respect to the
elements of the offense, these violaüons a¡e classificd ¿s inf¡actions, and neither
malice nor negligence is required. The mental element can be shown simply by
only the voluntáry natu¡e of üe act; that i§, a spofltaneor¡s act or omission rvhich
rcsr¡lts in harm or d¿nger lo the protectcd i¡terests.

The criminal act may be direátly or indirectly committed. Liability can be

imposed upon lessees, Partners, squstters, managers, officers, ditectors, owners or
assignees of forest areas, if the criminal act is committed by their agents or
subordinates, in benefit of their principals or superiors. Also puaishable, according
to Article 29, a¡e "authorities who fail to act, or petmit the commission of the ac¿

by illegally consenting thereio." Cerlain aggravating circumstances are provided in
Articte 3 t, without excludiog ürose existing in üe Penal Code and in the I-aw of
Penal l¡ftactions." The law further provides that the crimi¡al action does not
depend upon the iling ofcharg€s by 8n i¡dividual, even ifprivate Property is
involved, whenever the affected property is a forest or othe¡ form ofvegetation, o¡
tools, documents and actions relating to forest protection. Tho fine provided for
ml§t b€ calculated according to the provisions of Law No. 6.205/75, which
replacrd the minimum salary with the Minimum Refe¡ence Value MVR)'

O) Crimes ¡g¡imt Animat Life (Fauna)

By animal life is meant the whole set of animal species of a determi¡ed
country or region. It has be€n corstitutionally classifled ss a ptblb goodfor the
people's use a be protected against practices rhat Plsce at ¡isk it§ ecological

0) fril to rc¡um to thc authorities, expir€d liccfls€s or extinguishcd by dclivcry to lhe consunrcr of the

focst produc6;

0q (lhc 'L is not used)
(l) ¡rs¿ for!$ pmducG or coal s.s fuet, withoui rsing meáns to PIEvent lhc scatle¡in8 of sPark thrt miBtrt
caus€ for6t ñrts;
(m) relcas€ animals, or not tákc ncccss¡ry pre{autions to avoid that one's aninral§ enler forcsls $rbject to
special pñlection;
(n) ki[, hsrm or mistnál in lny \*'ay or fashior¡, omamentál pla s in public Po¡ks or the pdr"¿te propety
oflhifd lari€s, or rr€cs lh¡( may nol be f€lle4
(o) Ér¡rovc rocli, san4 limc, or a¡ry type of mitrer¿l from fonsls thal ar€ F¡blic prcserves or of
perñarrcnr pEservariür, wiiho¡t prioraulho¡izlaior§
(p) (vetocd)
(q) ccnven hardwood i o charcoal, includinS for industrial purpos€s, wilhout a licen§e from the

comp€t.flt a!¡thority.

:7 
Tho. uggrarating circun¡slrnc- a€:
(a) to commjt lhc infiaction durinS s€cdfall scascn or sprqrlin8 8ro§ah of thc harmcd vcSclalior\ durirS
rhe ni8ht, on sun¡lays oi hotidays, or in a timc of drou8ht o. floodinS;
(b) to o)nürür lhe infmction aSainsl a for€í of pemlanmt prEscrvation, or Producl§ conri^8 lhercfr§m.
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ñrnctions, provoke üe extinction of species, or subject animals to cruelty.2t
Although animal life is üe subject of concurrent legislative jurisdiction between
úre Federal Government and üe States, only the Federal Govemment has
jurisdiction o legislate ot Cinirul Law, a¡rd consequeDtly, !o establish ecological
offenses and their penalties.D The Fcdor&l Government also has a monopoly on
regulation of huuting and ou forest wildlife, composcd of animals of whatcver
species, in any phase of development, living naturally rather than in capüvity.

To protect wildlife, professional hrmting is prohibited in Brazil. When
regional characteristics allow üe practice of amat€ur hunting, permission must be
granted by a regulaüon of the Federal Govemmeot. This permission does not
obviate the need to obtain ¡rermission from the owne¡ to r§e, tsaclq hunt or trap
species of forest wildlife found on private property; the owner is responsible for
morutonng acuvlty.-'

I-aw No. 5.19/6?, which protects animal life, characterized @rtain types of
conduct towards fauna as crimin¡I. It was I¡w No. 7.653/89, however, despite
being incomplete, tlat intensifi/d thc penal protection today bestowed upon animal
life by making certsin infractior» under previous legislition not subject to bail and
by imposing stricter penalties, as well as by broadening the protection grantcd to
fish, rewording several of the provisions of hw No. 5.19267. Exsmination of the
two l€gal statutes today in effect, considering the penalties calted for, leads to the
conclusion that two categories of crizes agaiost animal W exktl

(l) Crimes punished by reclusion/rom 2 to 5 years inchtdz:3\

l. The practice ofprofcssional hunting;

2. Trade in wildlife specimern and products or objects implying their
hunting, tsacking, de,struction or trapping;

3- The absence of an inventory declaration of an individual or legal entity
drai has a license to tlade in animal producs and wild animals;

4. The exportation of ski¡» or lealhe¡ of amphibials and reptiles;

5. Causing fishkills in rivers, lakes, reservoirs, lagoons, boys or the Brazilian
territorial sea, by direct or indi¡ect usc of pesticide-s or any oüer chemical
sutslance.

(2) Crimes punbhed fo reclusion Jron I to j yean:n

l. Use, tracking, hunting or trapping of animals of any species, at whatover
stage of developmenq rhat naturally live óut of captivity, and make up wild
life, as well as rheir n€sts, dens and natu¡al breeding grounds;

2A

29

Const. of 1988, ar.225 § I (vID.

ld, a,i.22-

-' A(iclcs 594-598 of lhe Civil Cod. árE applicable to hunü¡r8, while A¡ticlc,s 599{02 rrc applicable to
fishin8.

I- 
These crimes are refen€d to in Aliclcs 2,3, l7 and l8 of I¡w 5.192ó7, according to Ariclc 27.

31'' 
Thes¿ infracrions already üsted as peMl üolations in Alicl€s I,4, 8, I0 ánd 14 § 3 of l¡sr 5.197/67.
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2. Introducing any species into üe country without a prior favorable opinion
and license, in the ternrs of thc law;

3. Illegal hunting of sp€cies listed by the competent suthoritie§, or in
prohibitcd placcs;

4. Use, tracking, dostuctioD, hunting o¡ Eap,ping ofspecimens of wildlife:

(a) with lurcs, slings or slingshots, Poison, fire or raps thst mi§teat üre
quafry;

@) with frearms within 3 km ofany rail or roadway;

(c) with 22 caliber arms for anirnals larger than the tapití (silüh6lz.s
brasiliensis\;

(d) wiü u-aps using fluea¡ms;

(e) in ciües, subu¡bs snd towls, minoral and weaüer spas;

(f) in govemmental establishments and Pubtic resewoirs, as well as in
adjac€nt land§, up to I distance of 5 kilometers;

G) within 50O melc¡s of either side of the cent€r Line of railways and
public highways;

(h) in areas designated for protection of flora, fsuna and natu:ral beauty;

(i) in zoos, pubüc parls arid gardens;

ú) ousidc hrmting se¿son, even on private property;

(k) (the "ld is not usod)

(l) at night, except in s¡rcial cases and for predatoI§;

(m) from LIside moto¡ vehicles.

5. The use for commercial or sport purposes of licen§e§ granted to §cientist§
or scientihc imtitutions for the collection of material for scientific purposes,
at eny time.

I-sw No. 7.653/E8 brought two significant innovations: Providing for two
types of crimes against ichthyological faun s: ¡he enennínation of specimens oJ

fauna otd predatory fishing . "PretJ€j(,ry fishing" was thc object of much argumcnt'
with people finatty concluding that the definition of üe crime was poody written
and could le¿d o ambiguityi hence it was replaced by a latcr law, in which it is
now deli¡ed as:

A¡t. 8 - Violation of üe povisions of At l-IV (a) and (b) above is a crime
punishable by reclusion from 3 monüts to one year.

An. I - It is fo¡bidden to fish: - . . IV - through the use of (a) explosives or
substances th¿t produce üe same effect upon contact with watcr; (b) toxic
ort*t n"o----!

l! 
Thts larl, also.hrng.i l-aw No.5.19267.

'lrtvNo. ?.679ofN-.23, 1988, ar. 8.
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Thus, the law sought to avoid üc intentional use ofinstrumens that lead to
predamry fishing, and that provoke üe decimation of large numbers of fish, wiü
lrrcparaUU aamage to nab.¡¡e. The peoalty, although still that of reclusioo' was
lessened in ¡elatión to that previousty aPpüed, which was allcged to be thó ruin of
vast numbers of Braziliao fishcmten.

A¡ticle 29 of l-aw No, 5.197/67 sots out some aggravating circumstances:r

If a foreigner commits an ccological cdme, he can be expclled from Br¿zil
after sewing thc penalty imposed upou him. Thc penalties are imposed not only
rpon ttre direct oi indirect perpct¡ators, but also upon üe authorities who, tbrough
action or omission, consent in practice to the conunission of an illegal act, or who
abusc tbeir power.

Under the prcssure of an intemaüonal movement desigled to make pubüc
opinion awarc of üe possibility of extinction of whales, Brazil enacEd mJasures
r€gulating the hunting of whales and other cetaceans. A¡ticles 1 and 2 of Law No.
7.643/87 define the crirninal actiüty in a lechnically inconect fashion:

Art. I - Hrmting or any other form of intertionalsol€station of all species
of ceiacea¡s in Br¿ziliarl territorial waters is prohibited.

Art. 2 - Violation of the provisions of this law shall be punished by 2 to 5
years of reclusion and fine ofso to 10o oTNs (Treasury bcmds), üe ship
being forfeit to üc Govemment i¡ case of rep€ated offens€s.

Thus, the crimi¡al defi¡ition erubraces not only ftshing but &lso all acts

comprehended within the te¡m "molestation", such as bothering, úq"",i"g
barming physically, etc. This law has an improper penalty under üe Penal Code,
which abol.ished accessory penalties, and replaced them with penalties restricting
rights. I-atr, No, 7.@3 men$ons the los of the vessel in case of rcpeated offeoses
as a t)¡pe of acc:essory penaity, to be applicd together with the princiPat Penalty,
which is imprisonmeni úogethcr with ¿ fiDc. Notwithstanding its defects, the law
bas the merit of impeding-the legal hunting of these anima§ by making it a
clandestine act and subjecting it to severe penal supprcssion.

(c) Nuclear Crimes

When nuclea¡ rcacio¡s fitst began io be t§ed in Brazil, the idca that a nuclear'
accident could threaten thc €xistence or physical integrity of Part or all of üe
population of the country and slso alfect its natuial resouIces was so terrifying that
the tegislatu¡c becalI¡e preoccupied with the prevention of da¡nages or danger that
üe incorrect or ncgligent rrse of üis rcsource could occasion, as shoum by üe
expericnce of oüei cóunt¡ies. Law No. 6.45j of October 17, 1977 seek§ a avoid
damages and risks to the population at large and indirecdy to the env.iroDment by
providing for civil tiabiüty fo¡ nucle¿¡ damage§ and for crinrinal üability for ac*
related to rutclear actiir¡¿s, It also s€eks to implement the two rEquirements of

Article V of üe Brazivqermany CooP€¡rtion Agrcement in the ñeld of peacetul

uses of nuclear energ¡1."

Eight crimes wer€ deñned i¡ the law in co¡nection with the use of nuclear

energ¡r, alongside othcr rules that impo§e civil liability for damages cawed by
nucléar accidens. Atthough no menüm is made of enü¡onmental int€resb, it is
undeniablc that protectio of nuclear activities is only justified as a mea¡s
absolutely rcquired for the protection of Sreater i¡tcr€sts, such as üfe and integrity
of all beings in nature, aniural or vegetable, upon which the vcry su¡vival-of
mankind ii conditioncd. Thus, they may be cor¡§idered indirect ocologic¿l
violations.

(l) Imprcper use of nuclear mderial

An. 20 - Produce, process, furnish or use nucle¿¡ material üthout üe
necessary authorizatior¡ or for purposes oüer than thosc permitted by law:

Pcnalty - rcclusion, from four to ten years.

Accordi¡g to üe defi¡itim contai¡ed in the L¿w iself, "nuclcs¡ mate¡ial"
i¡cludes nuclear fucl aad radioactive products or hy- prcduct§. "Nuclear fuel," in
¡¡r¡, is &ll that is capable of producing through encrgy a self-sustaining proc€ss of
nuclear fission. "Radioactive p¡oducts o[ by-products" are radioactive ma¡erials

obtained during the proccss of production or uüliz¡lion of nuclea¡ fuels. The

competent bod, ¡o grsnt the auüo¡ization refentd to in the law, for thc first type of
coná¡ct, is theÑgti@¡l Nuclear Energy Cmrnission. For üe sccond type, "use of
other putposes,' üe lcgislative inúention was !o Prevent the illicit r¡se of tl¡e
material by employees of govemmental bodies themselves.

Q) Irregular ope raion of a ruclear insallotion

Art. 2 I - Allow a nr¡clear installation to operate üüout the necess¿ry

authorization:

Penalty - re.clusion, from two !o six yea§.

This is a separate crime, which can be committed by the person responsible

for tle nucl€ar installation, before the autho¡izaüon has bcen supplied by the

National Nuclea¡ Energy Commission. For lowerJevel employees who pa¡ticiPate

in ttre acüon, the excluáing principle contained in Article 22 of üePenal Code i§

fully epplicable. This limi¡5 pr¡d5hmg¡11q the persou giving the order, if the act

was co¡rmiucd in strict obedience to 8n order of ¡ hicra¡chic¿t superior and if it
was not manifesdy illegsl.

The c¡ime is consurnmated by the simpte Pennission given by the responsible

g»rson for the operation of the nuclear in§tallaüon, which includes, under the legal
&fmition, the nuclear r€acto¡, th€ platr tbat r¡ses nucle¿¡ fuel for the production of
nuclear material, or in which the tleahnent of nr¡cle8r materials is carried oul

Th6c agSravatinS cirrlnrstancG ane:

(a) to comnút the infraction du¡irg a seasor ivh€n hurlling is prohibitcd or at niSht;
(b) to utilize fraud or keách ol ccr¡fidence;
(c) to take ünduc adlrnla8e of a ücq|§€ frorn üe anthorities;
(O lo comnút th€ inffaclioo in ¡clálion to wildlifc or lheir products cominS f¡om arcás where thcir
hudinS is prshibited.

* Ani"t v of,hl" Ag"""mqrt proüd€s:
t. f".t ccrrractini n.ty shall ralce thc ncc-cssary measults (o 8ü¡Iantcc phFicál p[ot€'lion of ñaterial

and cquipmant ofnucicar irslrtl¡tions loca¡cd wilhitr its tcciiory, s wett as in lrlc cas€ of uanspo.ring

tltc sañ€ bctwc.n ttÉ tcdilori.s of thc Cmüacting Palies a¡d to third c.i¡ntrics
2. Th€s€ mc¡slrls shalt bc sudr that, i¡sofer ¡s pcsib¡c, thcy avoü dam¡8es. accidenls, th€fi' sabotaSe,

robbery, evasion hafltr, exchan8c lnd othcr risl§.
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includi¡g installations for the roPlocessiog of iradisted nuclear-fuel and the places

of sto¡ag-€ of nuclear materiah, óxccpt those occasionally used during its

Eanspolation.

(3') Irregular ocqubition or cariage ol ru.cleo ndterial

Aft. 22 - Poss€ss, scquire, transfer, transPorl, sbrc or ca¡ry nuclea¡ matcrial
withor¡t the necess¿ry autho¡ization:

Penalty - leclusion, from two to six years.

The improper actiors mentioned here may be c'ommitted by any person,

since lhe pdn;ip¡ purpose of criminaüzaúon is to avoid the diversioo of nucle¿¡

material b us€ different from which ii was dcsigned.

(4) Vioknion of secret it Íormatio ¡t

An. 23 - Iltegally nansmit secret information conceming nuclear energy:

Penalty - reclusior¡ ftom fou¡ lo eight years.

The purpose of üis sta¡¡te i§ !o p¡otect the secrecy of the inform¿tion related

to nuclear inergy. This is perfectly understandable as it involves Problems of
secruity or advanced technotogy, which could have been obtained by any person'

legalty or illegally.

(5) lllegal mining

Añ. 24 - Extláct, Process or hade illegally in nuclear minerals.

Penalty - reclusion, ftom two !o six yea¡s

This provision punishes thc itlegal extraction, proc'essing and tade in nuclear

minerals, which is thi cxclusive province of the Governmenl These ¿ctivities

reoúre authorization bv drc,Govemment in order.to be legal. Their objecüve is to
prátect srrbstances from which ccrtain nuclear fuels are produced, existing in nanrre

in the tbrm of minerals.

(6\ hnproper irnpon or expon of naclear naterial

Afl.25 - Export or imPoft, wiüout the necessary licerse, of nuclear
material, uuclear minerals 8ná their concentrates, minerals of intere§t !o nucleal
energy and minerals and conctnt¡atqs that contai¡ nucleár elements;

Penalty - reclusion, from two to eight yes$.

Ttris provision seek to prevent the iEegular ent¡a¡ce or exit of nuclear
material or mine¡als of interest in úe production of nuclear energy.

(7) Faifure to obsene s¿{en rules related to nuclear actiti¡ies

Art. 26 - Fail to observe sccurity or protection n¡les relating to a nuclear

installation or o üe use, tmnsporlation, possession and s-torage of nuclear material,
placing the life, physicat integrity or property of another in danger:

Penalty - reclusior¡ from two to eight yea¡s.

This statute c¡iminalizes any failure to acl that could occasion terrible
corsequences for [ie lifc or bodily integrity of another person or of society in
g"n"r"l, b""id"" 

".rrere 
darnage to the property of private citizens and the

óovemment. The conduct criminalized could also ptoduce an environmental
disaster, with irreversible damage to natural elemenls- For this reason, thc
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tegislaturc should have made criminal any negligent violsúon of safety rules, witl¡
a corresponding lesser peoalty. The prohibitive rule presupposes the existence of
technical security and protection rules for nuclear activities, which 8¡e noñnaUy
prepared so as !o avoid accidents.

(8) Olstrudion of rutclear aoiities
Art. 27 - Prcvent or make difEcult the operation of a nuclear installation o¡
the tmnsportaüon of nuclear material:

Penalty - rcclusion, from four to ten years,

Criminalization of this conduct seems s¡rcifically directed towards th€
activities of grou¡» of "pacilists", "ecologisls" and others who ftequently carry out
actions in this sense, as a characteristic form of frotest. The phrase "make
difficult," however, is sufficiently broadto include several types of situaüons, all of
whicl¡ are treated equally in thc aftá where the most severc penalücs are meted out.
Four to ten years of rcclusion seems to us highly exaggcrated, especially when
compared with the preceding anicle, which deals with a situation of far 8re¿¡er
gravity.

Since none of these eight crimi¡¡al activiúes contains any expre.ss menüon of
negügent commission of üe infracüon, they can only be punishcd when the
cuduct involvqs malice, that.is when committcd consciorsly and wilfully (dolo
direro), although they could bette¡ be characterized tb¡ough constructive malice,
which is found whenever the p€rperator assumes the ¡isk of the offensive result,
even though he did not directly desire the harm. Neveflheless, the gravity of the
consequences of irregular or improper nuclear activity, and the dangcr which
failure to obey security and protective mles c¿n bring to üe environment and to
nanrre, including mankind, should justify a greater degree of care and more
foresight by $e legislator, so as to encompass also negligent, careless and unskilled
trehavior-

(d) The Crime of Pollulion

Created by Law No. ?.804/89, which altertd the wording of A¡ticlc 15 of
I-aw No. 6.938/81, this infraction was intended o fill a gap in the area of
envi¡onmental offer¡ses dangerous to the life or physical integrity of natural beings.
Until passagc of this law in 1989, the only possibility was to place rhese actioos
within Anicle 132 of üe Penal Code, as "danger to the life or health of another,"
which, as we mentioncd earlier, is only applicable to dangerous situations for
human beings in a secondary form. The new criminal acüvity broadens the penal
protection for all natural beings, with a sanction more rigorous than that of the
prior law, in the following terms:

Art. I 5 - The pollulcr who expos€s humar¡ animal or vegetable integrity to
danger, or who makes more serious an already existing danger, is subject to
úe penalty of reclusion from one io tkee years and a fine of t00 ¡o l00O
MVRs.

§ I - The penalty shall be doubled if:
I - it resuls in: (a) irreversibte damage to fsune, flora and to the
environment; O) serious physical 'harm;

tr - rhe pollution arises f¡om an industrial or transponation activity;
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Itr - the crime is coll]l¡incd 8t night or on a Surday or holiday.

§ 2 - The same crime is deemed cpmmitted by the cmpctent auüority who
fails to execute the messures tending to Prevent üe Practice of the
abovedescribed actions.

Notwithstanding the good int€ntioos of the legislatc, the provision i¡
question is poorly &afted and prescnts somc criticizable poins. It deals $/ilh a

crime of endangcrment, against the physical i¡tegdty of living creáo¡res' This c¿n

be ua¡sfo¡med into a crime of d¿mage under üe provisions of § t, which calls for
increased penalties if the occuÍ€nce ofdamage c¿n be proven. But it makes no
sense to place at the sarne ¡evel th6e siEatioos wher€ üere is still only a d¿¡ger
(subsections tr and Itr), which should have becn called aggravating circumstances.

as "an indiüdual or public or private legal entity, directly or indirectly responsible
for an activity that causes enviro¡¡nental deterioration," By oxteNioD, thc
competent authcity who fails to c¿rry out the mea§ures !o prevent it also commits
üe crime, ln spite of the statutory latrErage, only an individual can be prosecuted

for commission of a crime because of thc existing principle so ciac delinquere non
potest.

"Dete¡ior¿tion of envircnmentat quality" i§, undcr thc law, "üe adverse
alteration of ttre cha¡acterisücs of the enviroD¡trcot." The 'environment," in turo, i§
.the "whole of conditions, laws, influences s¡d i8ler¿ctio¡s of a physical, chemical
and biological natue, which pennit, shelter and Sovem life in all its_forms." Aricle
3 also defines "pollutio" ai '¡the deterioration of environmental quality resulting
ftom activities that directly or indirectly: (a) prcjr¡dicc healü safety and wclfare of
the populaúon; @) create cgnditiors adverse to social a¡d economic activities; (c)
rmfávorably affect üe biota'; (O affect tbe aesthctic or sanitary condiüors of the
environment; (e) discharge matter or energy not in accordance with cstablished
enviro¡menta.l-s-t¿¡dards:' Thc crime is basically one of c@ctete danger and does
not rcquLe coDscious knowledge of the illegality by the person who commis ir
Bec¿use there is no express provision for ils negligent commi§sion, such
negügencc üll go unpunished, which is lamentrble, especially in viev/ of the
existence of a legal provision for ir¡eversible ecological damage a:rd the
seriousness of tl¡e damage eventually caused. This can oftcn be seen i¡ cs§€s of the
emission of oil or petroleum spills in water.

(e) Crimes of Enüronmentsl Deaerior¡tion by Pcsticides

I-aw No. 7.8@/89, which deals with various activities connected with the use

of pesúcides,' created Dew types of criminal activities. It slso requi¡es ¡egistrstion

-' Forlhc purpo6€s of lhe t¡w,'pcsticid€s 6ndsimilarproducls' a(€dcftncdts:
(a) products and agents of physi€I, chenúcat and biologi.ál proc.§ses, d6i8n€d for üse i¡ üé
productivc sccror, in uarchol¡sinS and proc€ssin8 ofagricullural Producls' in PasrüÉ lard, infor€st
prorcctio.¡, wheücr nativc or pl¡nted by mar\ and protection of othcr €cosysacnrs ¡nd also urbatt wate¡

ard industdal crvironnrürb, those purposc is the aheration of úc c.mPosition of flom 8nd fa¡na, so a§

to prEservc them frcm the harm.ful aqion of tivinS crÉa¡urcs considcr.d rorlou§
@jsrbsunccs and produc§ uscd as defotiants, dasiccants, stimulalor§ tnd inhibilor§ of Srowttr.
Components or ictlve lngr€dien§ sr€ defiftd ss 'technical prodücls, ücir raw material, incri ínSrcdienls
and addiliv€s us€d in thc marufaciu¡t of p.sticid.s ard slmilar p.oducrs.'
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of pesticides with a federal agency, in accordance with the güdeli¡es of the sectors
of health, environment and agriculture.

Conduct classiflred as c¡iminal is:

"Al. 15 - Anyone who produces, markets, transpoÍs, applics or Provides
services in the application of pesticides, ttrelr components and similar
products, in breach of the requiremens established in laws snd regulations,
shall bo subject to the penalty of reclusion from two to four years, besides a

fine of l0O to 1.0O0 MVRs. I¡ case of negügence only, he ütl be punished
by reclsion from one to three years, b€sides a frne of50 to 500 MVRs."

"Art. 1ó - The employe¡, quatified P¡of€ssional or provider of the service,
who fails o take measl¡res necessa¡y to protect he&lth 8nd the €nviro¡menq
shall be subject to the penalty of rsalusion from two to four years, besides a

fine of l0o to l.0oo MVRs. I¡i ése of negligence only, he üll be punished
by reclusion from one to three years, besides a fine of 50 to 500 ItfVR§'"

Commission of the infraction through negügence was correcdy included, for
in practice negügent violations consütute the majority of cases, although the
penalty of reclusion, rather than the more usual delenaion, was imposed as well as a

cumulative fine, demo¡¡strating the rigo¡ intended to p¡event these offenses.

This rigor is also evidenced in the imposition of administative, ciül and
crimi¡al li¿billty for the damages caused to the healü of persqps 8Dd to the
environnrent by the acls infrinÉing the provisions of the üw.3E

Evidendy criminal punishment depends upon the existence of f¿ult, and the
causal ünk between üe action and the damage produccd, as well as the othe¡
elements that govem the proof of liability in this bra¡ch of I-aw. In atry evont, the

I-aw also provides various sdminist¡ative sancüons, which may bo appüed
s€parately or in conjunction with üe appropriate civit a¡d criminal remedies, as

A¡icle t7 stipulates. Irr addition, the Statute p¡ovides for Preliminary relief
measures of the embargo of establishments and the seizure of contarninat¿d
products or foods.

IV. FUTURE OUTLOOK, PROJECTS AND SUGGESTIONS

The right ¡o a healthful enviroDment is today inscribed among the
mquestionable social rights ofBrazil, consolidating a situation in which protection

¡ t.ti.le t4 impr-,o oiminal li¡bility on:
(a) for a pmf€ssional pradition.r, $,lrcn lhe pEscription Prov6 .roneous, car€l€ss, o¡ impropcq
(b) for a user or provid of ser"r'ices, when not in accordance with the Prcscribed amounl;
(c) for ¡ tradesmaq when he makcs a sale wilhd¡t üe coí€spcndinS Prcscriplion or not in accordanc€

ther€with
(d) for f, p€§on seeking reSistraliorr when h€ omils information o. sl¡pPlies inconect information'
whe¡hc¡ wiltuUy or ne8ügn ¡tly;
(e) for á produccr who prcduccs mercha¡rdise not in accordar¡cc with th. sPe.fications aPP.arin8 ir the

poduct rEgistr¡tioo, on lhe label, lhe pack¡ge ins€r and the advcdising material;

aD for an employer, E'hcn hc docs rcl süpply ¡ñd do.s no. maintain ad.quate cquiPfll€nt for úe
prot€clion of thc heatth of his lrorle¡s o. the €quipmcnt in p¡odudiorr distritulicir gnd ¡PPlication of tho



of the quality of tife becomes neccssary and the protection of n&n¡re indi§pe¡sable.
Uabiüty for ccological offenses can range tbfough progressive st¡ges of
enforcement from mere disobedience of administrative regulation§ up to
cha¡acteriz¡tion ,s a crime, so that this pro¡ection can adapt to an ever-increasing
number of environmentsl ¡ig[ts a¡d interests, necessary !o o¡ uscñ.rl for man in his
rel¿tions with his fellow ctesh¡res or with ¡an¡re in ge¡eral. A joint effort has been
made b cm.ftont problems in various areas at the same time. In üe legal arca, it is
shown by the broadening of criminal enforcement, allied with greater speed in
proc€dural matlers and the .intensification of the efforts of the Public Ministry as a

áefender of the environrnent, with the possibility of the public civil acdon, as well
as countless othe¡ administretive Eeásur€s, requirements, Prohibitions 8nd
sanctions issued in recent yeals.

I¡ Criminal l-aw, üe¡€ is still much to do, to corect and to perfect, boü in
general and specific legislation. No lack of suggestions and projects exi§t§ in this
a¡ea, due to recent consütutional norms and also organized national ¿nd
intemational movements lhaa are making pubüc opinion more sensitive to
ecological problems. C¡iminal envi¡onmental p¡otection-was granted a significant
space in the Draft Bill of a Penal Code (Special Part), unde¡ conside¡ation in the

Ñational Congress. Afte¡ its submission by the Ministry ofJusticc in 1984, it was
revised and co¡recte4 as a rcsutt of the criticisms and propcals received ftom
specialists, ¿¡d was re-submitted in 1987. It now awaits new debate and fin l
approval. In the Draft, all of Tlde XIII is deücate¿¡o Crimes a.Sainsi the
Etwironment, comprrsing a first chapter on Enirownental Daeioration arrd a

s€cond cbÁpter on Fo rms of Fawing Crimes Agains the Enironnvnt.

Chaptcr I, in 3 different sections, seeks to regulate the different aspects of
crim.inal envi¡onmental dcterioraúon:

(l ) potlution of intemal waters, su¡face or subterran€an r¡'aters;

(2) pollution of átuaries, swamptand, aDd coast¿l waters of the r€nitoria! sÓa;

(3) pollution of the air;

(4) po[ution of the soil, so as to prejudice is use of occupation;

(5) undue potlution ofthe subsoil, so as to prejudice is use;

(6) assauls on plant life;

(7) failure to replant whcn legally required;

(8) prwention of üe nahfat regeneration of forests or other vegetaüon;

(9) sssaults aga st native animal life, nests, lairs or natural breeding grounds;

(lO) sinking a ship or discharging wastes on mollusk or coral beds
demarcated by the authorities;

(1 1) pr€datory fishhg;

(12) assaults on s¡,amplands;

(13) spreading of infecaioüs or contagioüs dis€§e that can cause damage to
flora or fauna;

l8t

(14) undue alteration of the na¡u¡al landscape, damaging the harmony of is
elements.

In Chapter II, failure to take measurss necessary !o prevent a crime, and the

failure to ca¡ry out official functions in that same con¡ection, a¡e made ctiminal
conduct.

Certain deñnitions of types of crimes were perfected and joined together
instead of being scattered throughout the statute books. New provisior§ were
added, with their respective aggravating and attenuadng fac¡ors. Tecb¡ical
enviro¡rmental cas€s werc i¡nproved by the inclusion of various forms of negligent
ecological offenses, which had shown themselves necessa¡y. But thc sanctions, in
general, are less strict, perhaps because the majority of crimes are only crimes of
endángermen! and the sanctiots then occupy thc same scale ofvalues that orients
all the penalties of the Code. On the.othér hand, some suggestions have been
submitted as contribudons !o the solutions ofproblems that arise a¡d demand the
attention of the authorities and the legal framcwork,

Onc of the most interesting of these is that Put forward by Paulo AffoÍso
Leme Machado, in relation to solid was¡e pllntiort,wtichhe maintai¡s has been
neglected by the legislaúos and administrators until now. The volume ofsolid
waste pollution is steadily increasing with üe progrcssivc increase in consumption,
while at the sarie time ils harmful¡ess (toxicity) is increasing becanse of the
greater uw of chemical products, pesücides, erc. In reminding us of is major social
connotations, notably because of the habit of tbrowing wasie or trash on highways,
gardens and patios of apafment bullditrgs, he suggess including in üe Penal Code
tlre crimc of solid was¡e pllmion." Stggestio¡s such as these, even though
appropriate, do not obviaie the need to adopt preventive measures, especially üe
education of the generat populatiorl who is the greatest ally in combating criminal
bcl¡avior, and more specifically, of ecological crimes that aftect the public goods

for the people's use.

-- 
Machado voüld defúc the crime as: 'Dis.rmrSe or dcpGil solid waste dl F¡blic or privale propcly,

withcirt ob6erving leSal or r€gutalory prescriptiois." The peoally he su88es¡s is reclusion for up lo thlee
yeá¡s and a fine. He would include thc nc8ligcnt cünnússion of thc crime, tor which lhc Pcr¡ahy would
t € detentio of tvo months to one y€ár. §¿pra note 22, at 3l l.


