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I. PRELIMINARY MATTERS

Although the nationality of legal entities has been discussed sirce the last
century, only i:r üis cenú¡ry, and notably after World War [I, has it become an
important question. This growü in importance is the rcsult of the development of
an economy ofplanetary dimensions, whcte business activity sprawls over
diffcr.:nt cormtries, frequently disregarding national ba¡riers.

Today the prcvailing doctrine views the natioüaüty of companies as simply
analogous to the nationality ofindividuals. This doctrinal position is limited !o
expressing the rclaüomhip of legal entities to a csrtain natiooal legal order, which
imposcs varying consequences upon thcm as a funcüon of multifarious facs and
circutnstances.

Tl¡e first criiic ¡o fix his sighs clearly upon this doctrine wgs Niboyet, in his
classic srudy pubüshed in 1927.' Niboyet maintained that it was a mistake to apply
the concept of nationsüty to companies. In his opinion, companies do not h¿ve
nationality; only individuals have nation¡lity. When appüed to legal entities,
national.ity means nothing more than the nonnative imputation of certain
consequcnces to particular antecedenis, as determined by legal s)stems. In other
words, companies h ave no plitical statrs, but only an appücable legal system. He,
therefore, urged that the doctrine be replaced by legislation. The issue would be
limi¡ed !o establishing the applicable legal regime, and nationality would be no
more than a simple reflection of a broader question - that of th€ subjective ambit
of the appLication of thc laws. Neverüeless, the nationality of legal cntities rernains
a hallowed concept, ¡ecognized in ststutory language, and is still utilized to classify
the legal status ofcompanics. Far from being viewed as an anthropomorphic
caricatu¡e of human beings (for lcgal entities, in the caustic observation of Samuel
Johnson, "have no soul to save and no bottom to kick"), nationaüty evenurally

fNiboyet,"Eúsfe-r-ilvmimenlünen.tionilitédcss(,:iét&j',,'RrwedeD¡oi¡ltr¡en|.r:/]onatPñt€
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becomes the characteristic featur€ of the received knowledge for problems of
conflict of laws.2

Viewed in this way, support for üe unilateral docrinal position, which had
prevailed for many ye¿¡s, naturally waned. It becáÍ¡e conc€ivable for the
nationality of companies to vary in relation to-diverse national l€gal stn¡cu¡res. It
could even vary within these structu¡es ss s frmction of the sPeaiñc statute under
coDsideration. In cotrtrast to individuals, where an absolutely privileged bond, such
as i¿¡s so/i or ¡irs sar8airub, necessarily implies applicstion of a tmique national
law, the taditional criteria for determining the natiooality of companies (zuch as

that of place of incorporation, headquarters o¡ control) ca¡ no longer claim general
validity, Insrcad, üe nationatity of legal entitics va¡ies in accord¡nce with diverse
legal orders and the typ€s of laws under cousider¡tion.

In order to exist legally, every company must b€ tied !o a national legal
system. All companies must bc constitutcd uder üe law of some counüy and have
their intemal functions govemed thereby. This very same national legal order can,
and generally does, characterize irrms, z nder tle identicol company law,as eit\er
domesüc or forcigr! as a fu¡ction of the effects sought by differing domestic legal
provisions. As Rabel empbasizes, the lexsoci¿rar¿s, the staNte that govems
recognition of the company's legal existence and regulates is relations wiü others,
should not be confused with the rules th¿t regulate the brsiness activities carried
out by the company. A company does no ¡ exi§,t mercly interna corpor¿s, but acts
outwa¡dly as a business activity. Hence, a company may be simúltaneously cloakcd
in a dual regime: it may be deemed domestic bccause it is governed by a ccrtain
company law, and at the same time may also be cqrsidered foreign for the specific
purposes of anotl¡er statute.'

One should disringui§h betwcen two conceptual layers of corporate
"nation¿lity." One signifies the law undetwhich companies are organized, as
determined by the ilierplay of dlfferent national laws. The second represents the
regime to be obeyed in the exercise of certain rights within the fram- wo¡k of that
same naüonal lcgal system. In üe fiIst case, we are in the field of conflict of ldwsi
in the second, in that of the bgal stdus of the company to enjoy the righs and
prerogatives that different internal laws rescrve fo¡ domestic and foreign businesscs.

These preliminary co¡rside¡ations are set out in o¡de¡ to jusüfy the position
adopted by the 1988 Consti¡¡tion with respect to üis problem. In Brazilian law, the
nationality of legal entities is now defini tely regarded as something that var.ies in
accordance with the nah¡re of the diverse legal effects attributed o it rather than as

a unitary and global concept.

2lnthissanrevein,secJ.Hamel'Faut-ilpsrlerde'natiorl¡tité'd¿sso.iáéscómmercial6?,"inJ¡.¡r¿,

Izx. Festgab¿ un 70,3ó5- 371 (ceti¡rsbg von M. CutzwilleÍ Basel 1959). AccordinS to Niboyet,
"nationality" indicat€§ a sinSle bond b€rveen thc individual and rhe Slatc. It carinot characterize a
company b€caEe it is a bondofa polilical n¡tur€. The nadonalily ofa company shc ldnotbc
d€temrined, as happens lvilh individuals, based upon the l¿¡ caxsa¿, bu¡ rather based üpofl the ¡¿¡lori.
3 

Fábio Konder Comparato. 'Nacionalidadc das socteúóes," n Dircito Enryrcs.t al57-(A (1990)- Sec
l,P, Niúryd, Ttaité ¿le Drcl hú¿¡M¡ional Pti,t¿ Ftong¿is C¡¡is 1938), cspccially Tomes I lfld II; E
Rat,c.|,2 nÉ Cot¡iict of k.ws tst (1941r.
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tr. BRAZILIAN CORPORATE NATIONALIIY:
GENERAL CRIIERIA

Br¿zilian lsw has always maintained a dual y»strre in the determination of
the nationality of companies. Alongside general criteia for determining corporatc
nationality, isolated stah¡tes have always tdlized special criteri¿ to define the
nationality of companies for speciFrc purpces, a subject that will be discussed
la!er.

Gene¡al c¡iteria for determining corporate nationality are set out io two basic
provisions of Btazilian law: (a) Article I I of tho l-aw of Inüoduction to the Civil
Code, a¡d O) &ticle 60 of Dccree-I-awNo.2.627 of 1940, üe forrner Corporation
I-aw, whose provisions relatiqg o oationaüty were expressly ¡otain€d in force by
the present Corporation l-aw.' Aniclc I I of thc I¡w of Introduction to the
Braziüaa Civil Code providcs that "orga¡izatiotrs designed for purposes of
collective inte¡est, such as companies and foudatios, sball obey the law of the
State in which thcy are constiü¡lcd." The p¡itrcipal pa¡a8¡aph of A¡ticle 6O of the
fomrer Corporation l-aw provides that "companies organizcd u¡der Brazilian law
and that have their administrative headquarters in this CouDtry are Brazilian."

A syslemaüc interp¡etation of these provisions reveals that, cvan though both
deal with the problcm of tlre determination of the "nationality' of legal entities
(forgettiag for the moment that the civil law does not use this expression,
prcf€rring to sp€ak - kchdcally, p€¡h¡ps more corrcctly - of the "rcgulating
law"), they display points of dive¡gence.' The f¡rst is üat Adcles óO ¿, seq. of
Decree- I-aw No. 2.627 apply to business associatiors (directly to corporation§,
secondarily to limited üaliüty companies and by analogy to other types of
commercial companies),o while Article 1 I of thc I-aw of Int¡odt¡ction appües to all
legal entities. The second is that the I¡w of Intoduction adopts, as túle exclusive
citerionfot lhe dete¡mination of the law regulating legal entities, domestic or
foreign, the law under which üey are constituted. Article 60 of Dec¡ee-I-aw No.
2-627, m the other hand, utilizes the law of the State in which thcy are organized
and in which they maint¿.in thei¡ administrative-headquaí,crs as cumulative
criteria,iD order to dele[mine thei¡ nationaüty.'

The Law of Introduction speaks ofa company's consührtion (co r6tituigao>,
whereas Decrec-Law No, 2.627 speaks ofis organization (o rganizdQAo), a-ccncept
not ftee from doubt. It has generally been understood, however, that the tems
"organize" and "constitute" a¡e synonymoE, for the act of constitution is not

l-arv No. 6.404 ofDcc 15, lqr6, an. 30O.

' S€€ Alberro Xaüer, 'A distinsáo enirE socicdadG naciooais e €srr¿n8eins,' it\ Dír¿ito Tríbatirio e
Enprcsarial (t982).
6

S€coridary applicalion in lhe c¿s€ of li¡úted üability companies e¡ vi Article I 8 of Decr€e No. 3,708 of
January 10, 1919, and appücation by analoSy in the casc of other coírñersial colnpa.ni.s, ff vi A.ticle 4
of the fáw of Introdüction to the Civil Code.

1
See Mod€sto Carvalhos¡, 'Nacimalidade das soci.dadcs no dir€ito int€mscional e no dÚeito rnt€mo,"

@ R isla d. Di.¿ito Público 238- 253 Ug8/).
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exhars¡ed by a mere contactual stipulstion. The process mu§t nece§sarily be
completed by acts rcquiled for the acquisition or recognition of its legal existence,
that is to say, thc system of pubücity provided for by law."

Because of these primc/acie diverging pcitions, doubts arose over whcther
the provisiors of Arts. 60 et seq. of De6ee-[:w No. 2.627, which date from 1940,
bad been revoked by A¡t I I of thc Law of Introduction, which c¿me later. Today it
is vell settled that these two legal norms are ¡ot conflicting; each Pr€v¿ils in it§
own distinct ambit. The Law of Intoduction makes the Place of co¡§titution
determinative of the law rcgulating legal entities. In order to classify úem as

foteign or domestic, Dccree-L-aw No.2.627 utilizes the placc of úefu cü§titution
as wéll as thc location of üeir admi¡isrative headquarters.Additionally, üe
refe¡ence in A¡ticle 60 to the admi¡istrative headquarteÉ, when elsewhe¡e the
same statuto mentions only headquarters (§¿de) without any modifie¡, forc€s us to
conclude that Brazilian law requires not simply th¿t the srar¿¿ro ry h¿^d4uarters be

located in Brazil, bu t thrt t!rc real and effective heqdquarters must be in Brazil for
a com¡uny to be considered domestic rathe¡ tban foreign. This ir¡terpre?tign,
which oiiginated with Trajano de Miranda Valverde (author of üe Draft th¿t
became Dárcc-L¿w No. 2 .627), is üe same construction that Italian legal scholars

have given to the identical exprcssion sede dell'amministrazion¿ - used in A¡ticle
No. 2.505 of üe Italian Civil Code. Italian writers regard the administrative
headquarters as "the place where the company brisiness is actually organized and
managed," as De Gregorio slates, or "the place from which st€m.the volitional
impulses inherent in the qdministrative activity ofthe company," to use the

expression of Simonetto.'

The concept of adminisFative headqr¡arter§ ha§ b€on contrasted with
stu*ory headquarters, which would be mercly a variation on the criterion of
nationality based upon the place of incorporation: nationality detennined by the
place of the headquarters, as set out in th€ charter, is located. If such were the case,

snd the criterion of place of incorporation were adopted the cumulative
rEquirement of the stau.¡tory headqualteis would be superfluous' Moreoveq the
plaie of incorporaüon criteúon is inconveni€nt, becar¡§o it permit§ abr§e of the

right to choose the regulatory law. The same can be said for the place of
headquarters set out in the bylaws. This led üe French to cmPloy the concept of
effeaive headquaners, tlsed in Art. 3 of the l-aw of July 24, 1966 on Business
Á*"i"tio*, uod"r wÍúch sr'.uge sociel (company headquarters) i§.uDderstood to
mean §ége réel, effectif et s¿ieut (real, effective and serious headqu¿rters).'"

This interprEtation was warmly received by the Convention ou the

Recip¡ocal Reógnition of Companies and kgal Entities, entered into on Febn¡a¡y
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29, 1968, by the member counties of üe EEC. It appcars in Article 5 as tbe "place
where thc ccntal administration is fou¡d." Acco¡ding io thi§ criterioD, the

nationality of companics is to be dc¡ermined by the law of the place whcte ücy
have their effecüvé h€adqusíers, which means üe place where they have their
adminisnation.r¡

Wfhi¡ the BÉzilian legal system, tbe comPany headquarteE of a. legal entiLy

formed under private law may be freely chosen in the constituting act. '' Normally'
the headquarters stipulated i¡ the byl¿v/s will coincide with the place where the

company has its adminisEaüoo, which is why Aficle 35 Ov) of the Civil Code

states that a company's domicile is üe place wherc its management i§ !o be found.
The Civil Codc, however, pcrmis ¡clection of company headquaners diffcrcnt
ftom that indicated i¡ thc bylaws, t3 in whi. ch case üe headquarters in the bylaws
will not coi¡cide with the place where thb legal entity has is managemonl The
administ¡ative headquarters is deemed the efferüve company headquarters for the

effecs of attributing nationality to a company.

Effective company headquarters should not be conf.rsed with thc sZge
d'exploitation, the gitcipal place of com.tnercial activity. This i§ not alwsys c¿sy

!o d€termine and, therefotc can not be generally applied, notwithstanding its
impoíance fot the effects of tax and banlsuptcy law."

Therefore, the cumulative criteria of the place of incorporation as well as that
of the company headquarters, adopted by Braziüan law, (i.e. a formal criterion
suppleruentedby a substantive onc) avoids thc inconvenience of the use ofany one

of the unilateral criteri¿ mentioned above. It gants 8rcater cert¿irlty a¡d sssr[ance
to the legal statute of the company by detouring arcund the iDconvcnie¡ct
associatid with determining cbrpóraie nationality in accordatrct with the criteria of
place of incorporation, place of üe hesdquarters, or place of principal business.

Thus, üe mere fact that a company incoq)orated sbroad had its actu¿l
administrative headquarters ih Brazii would not afford it the §iátus of a Brazilian
company, sincc Arc 60 of Decree-t-aw No. 2.627 adopted a sys¡aú of cumulafive
conr¡¿cr¡'orr§. This ¡equires that not oDly ml§t it be headquafercd in Brazil, but the

compsny must atso "be organized under Brazilisn law." The¡cfore, the

abovliescribed cornpany would still be a foreig¡ company i! Br¿zilian positive
law. The same conclusion would be re¡ched if a company that had bee¡l

incorporated in Brazil had its administ¡ation ab¡oad. In the absence of eiüet of the

two co¡nective elements, whGse simultaneous occu¡rence is necrssary for the

acquisition of Brazilian nationality, a áÁpany must bc characterized as foreign. 
r5

' Egb.no fr"r.du Toro n, I D,rt Soci¿tud.s Anónirnas no Dirci¡o Btdsit¿ito 73 (lr9). Articlc 16 of
thc Civil Cod€ rcqürcs rc8isrÉtion of all companies.

o 
Sec valvede, t so¿i¿& dzs por A]órj- 4@ (1953)iDe1rc8orio, Corco di Diino Con erciah 375;

Sinonetto, -Delle socie{i' i¡ éonmintario d¿l Cdic¿ c¡'vil¿ 221 (A. Scialoja & c. BIanc¿ €ds. t9ó5).

to lni.t 3 of k* e6537 $átcs: 'I-€s sociélá dool Ie sié8e social €st situé .n tenit(irE fmngais sont

soumis6 a ta loi fEnsaisc. L,.s tiers p€uv€r¡t §c PÉaaloir du sié8c statutairc, nr¡is cclui{i nc leur cst Pas

opposabte par la sociét¿ si lc sié8e reel €st silu¿ .n autr€ ü€u'.

" F-cr**, L snirün lto coñtunir¿l Economica &.¡qp"¿ (NaPlcs l9ó9).

" ciril cod", ln. t9 19.

¡3 e,t :5 69.

'o ln B-"it, D""ro-lrr" No. ?.661 of 1q45, arr.7,¡¡s€s this tcst to defirc the fon¡n¡ for haring bankruptcy
claims. Tirto Belta¡ino, 'h ntziorialilá dellc societi € la condizioñe delle soci€rá st." Iicrc,' ir I Grand
ProbLni dello Soci.ni p.t Azioni n¿U. Izgislazioni r4genti, V , 1574 {t976)-
15 

Alb..to xuü"., *p.o norc 5, at 3a9 fL
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trI. RECOGNIIION AIID DOING BUSINESS
BY FOREIGN COMPAI\IES

Und€r Brazilian law, compaDies ihat arc not boú organized u¡der Brazilian
law, urd with their administrative headquartcrs in Brazil, are decmed to be fortign.
Once a company has been shown to be foreign because of dre atsence of one of lhe
conncctivc elemcnts, two questioos a¡e raGed in connection with Brazilian law.
First, is whether üe company should be recognized as a "collective organization"
(whether it is a legal cnúty)'o having full capacity, rights and liabilities, even
though it was formed undc¡ the acgis ofa foreign legal system. Second, if
rccognized by our legal system, what is the pemissiblo scoPe of the com¡nny's
actiüties in Brazil, that is to say, üe conditions nec€ssary for ilfo do busine$
within Brazilian trrrilory.

Historically, there have been legal sysúerns that have refu§ed to recog¡ize the
existence of foreign companies, even though properly cpristituted unde¡ the laws of
their own countriis, unle; thei bylaws wJr" ,p¡i-""aUy tt 

" 
foreign county.tT

Today, the prevailing international principle is that of the ñ¡ll recognition of
tbreign companies, and therefore of their capacity to cnjoy and exercise their
acüvities, in conformity with their regula(ng law.

In Brazil, the abovc{iscussed Article I I of the Law of Inuoduction to the
Civil Code not only deter¡trines tho criierion for determining the nationality of
"organizations for collective interests," but also ordai¡s the a¿¿tornatic recognition
thereof, wiü full capacity to use a¡d enjoy their righs within Brazil.
Notwil¡standing, recognition of the legal cepacity of r forcign company is one
üing; its establishment or y'oing business itr Brazil is quite another. As a gencral
nrle, Brazitian legislation áoes not require prior govemmental authorization for
foreign legal entitirs to invest in the capital of Brazilian companies @ecree-I-aw
No. 2 .627, fut. ó3), since our law recognizes the existence of forcign companies
and the full validity of üeir rights. This does not, however, permit foreiSn
companies to do business withi¡ our territory widlout govemmental authorization,
B¡aá[an doctrine distinguishes between juÁstic aoivity and hsiness aaivity.tE
Perl¡aps this language is technically imprecise, but it is sufficiently suggestive to '
make clear drat once the question of the recognition of the foreign compaay has
been aff[matively resolved, the question remains of whether, and to whaa extent,
the foreign company can conduct its business wiüi¡ Brazil.

The right to do business is rhe dealt wiú in § I of Article I I of the I-aw of
lnt¡oduction to the Civil Code and A¡ticle ó4 of Decree-I-aw No. 2.627. The
former provides that foreign legal cntities "cannot have branches, offices, agencies
or establishments in Brazil, until their constin¡tive documents have been apfroved

tó'- 
The ljw of lrlrtüucrion spcak of rhe rccognition of'coll€clive orSaniz¡iioís', which includcs both

parnershiF ¡nd incorporBted conpsni€s.

t1
wilh respect lo lh€ doing bEiness irr Brazil of foreign conrpanies, s.e Cilb€do de Ulhóa Canlo, 3 Ter¡.¡r

d. D¡tciro 179 <1961).
t8 

L¿. ar l8o ft.
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by the Brazilian govemment, subjecting üese e¡üties to Brazilian law." The latter
dltermines that "forcign corporatior» or companios, whatcve¡ their objectives,
camot do bEiness in Brazil by themselves or through branches, ofhces, agencies

or est¿blishments that r€prrsent them without the suthoriztion of the Federal
Government; üey may, hovtever, be shartholde¡s i¡ a B¡azilian corporation,
except where expressly prohibiled by law."

The scope of the Companies Law is broader, in that it subjecb to prior
govemmental authorization not only the creation of b¡anches, but also the
companies themselves doing business in B¡azil. Under the terms of Art. 64 of
Decree-I-aw No. 2627, a foteign company can do business in Brazil in two disti¡lct
ways: either (a) by itself o¡ (b) "through branches, offices, agencies or
establishments that represent iL" In the fi¡st csse, thc foreign company acls within
Brazil without having aoy organization of people ü assets located there; in the
second, it sets up a sácondary organiiaüon, which thc law calls a branch, office,
agency or establishment, withoul distinguishing among these terms. In both cases,

although its existence is aütomatically, d¿¡tre recognized by Brazitian law, in
order to do busincss in Brazil, it still ne€d specific govemmental apProval.

IV. BRANCHES AND SI'BSIDIARIES
OF FOREIGN COMPANIES

Preliminarily, one must take note of üe fact that branchcs, agencies, offices
and establisbments that represent them, have no legal existence apan ftom that of
the companies of which tlrcy arc mere extensions (coresponding to s4ccarsale§ in
French law). Quite diffe¡ent is the situation of saásidiari¿s of foreign companies,
wlüch are constituied in B¡azil under Brazilian law, even üough may be conuolled
by a foreign legal endry.re

The Profit R€mittance Law, which regulates forcign capital, defines
"subsidiaries of companies with lo-rcign headquaners" as those with
"predominantly foreign capital." zu Dccree No. 55.762, which regulates the I3w,
cla¡ifies the meaning of predominancc: "A legal entity formed in this Country, not
less than 50% of whose voting capital belongs, directly or indirectly, to acompaay
with foreign headquarters, is deemed a subsidiary ofa foreign company."'' Since
they are not legal entities distinct from their parents, b¡anches, offices or ageucies

of foreign companies (like thoe of domestic companies) have the cha¡acteristics of
secondary commercial establishments. Nevertheless, certain aspecs of üeir legal
stah¡s appear, at lirst gla¡ce, to indicate they are distinct legal entities. Thus the law
effectively presumes that with respect to obligations contracted in Brazil the place

t' 
'srá.id,ory- .o..opcrrds ro 7ia,¿¿' in Frendr taw. The prts€nt corPoralior l-aw r€f€rs to a s¡b§diary

as a 'conlrolled conlpany." Láw No. 6.404 of 197ó, ar. 243 § 2. Albclo Xavier, -Probl€mas jurídic.s
d¡sfitiaisdesoci€dadcscs¡r¡ngeirGnoB¡asiledesociedadesbr¿sileirosrcexletrot,'16Boleti,td¿
F-sttdos Jurirlicos do h¡,esti e tohúe¡ ocio,ml 12 (1980).

to lr* xo. +. l: t of s"¡. 3, 1962, ar. 42.

'' ln. 20, *1" §. s.. H"rculano BorSes da Fons€ .^, R¿gi,tc Ju¡ldico do Capitol Esrrary.io 53 (lg63t.



of a secotrdáry Eshblisbment stall be its domicil€,. r¡,ithout prejudice to the
domicile of the pa¡cnt ab¡ood." Thc law also provides tlqt tbe domicile shall be
fixed in its own capital destined for operations i¡ B¡azil.' Thc law requires
bmtrches to have sepa¡ale sccounting" and !o maintain ib own administration,
with a permanent re^presentative in ñrazil.r I-¿ck of any legal existence of
branches, however, has other indic¿tors, srrch as the requirement that the origilr81
Dame bg painlailed in Brazil, permitting oly the addition of "do Brasil" or "para o
Brasil".- Anotber indicstor is úe ability of forrign companies authorized to do
business in Brazil to nationalize üemselves though a simplc change in their
by-laws without any change in tlrc company form, keeping their present legal
personaüty.'' ODly for incomc tax purposes are branches, offices, agencies or
rcpresentadons organized wiüin Brazil deemed logal entities separate from their
po¡ents.- Subsidiaries offor€ign companies, on thc oüer hand, possess a lcgal
existence separate ftom that of their parents, and arE cháracicrizcd ás Brazili¿n
companies. Under the Federal Coostiu¡tion of 1988, as we shall eventually discuss,
however, they are now called Brazilian companies withforeign capital.

V. SPECIAL CRITERIA FOR DEIERMININ¿
NATIONALITY

Formation and headquarters in Br¿zil arc, thus, the general requirements for
determining the Braziüan nationality of companies. In order m ¡»rform üei¡
actiüties within Brazilian teEitory, other preconditions are required, uader
coundess legal statutes, aspecially üose ¡€lating to the natiooaliE of corporate
control or capital origür, which place restrictions upon foreign companies or those ,
deemed equivalent therrto.

The Constitr.rtion has seve¡al provisions dealing with foreign cornpanies.ze
üke its prederessors, üe present Constitutioü p¡oüdes that the ownership of news
media companics ofany typc including television and radio broadcasting ñrms, "is
¡estdcted to native-bom Brazilians or üose nan¡raüzed morE tha¡ ten yeal§ ago,"
and prohibits investment by legal entities in üeir capital, "except for political
¡»nies and legal entities whose capital is owned exchsively and nominally by
Brazilia¡s" (Art. 222 § l). In the health care area, "direct o¡ indirect participaüon

22
Ctvil Cod¿, an.35 § 4.

23
D€cr€e-Láw No 2.ó27, ad. ó4(d).

'I¿,un-70.
75

l¿,at 67.

'o Id-,un 6.
21 

I¿, u¡-'r !.
23 

Alberto Xaúcr, Direiro Ttibutátio húe¡r^ciorul do Brusitz2l (1g77)i Decrce No. 85.450 of Dec. 4,
1980 Cncome Tax Regul,Btidls), art 96 (II).

Fábio Konder Compa¡Eto , O Pda de Coirrok ru Soci.&d. Aúni¡a 363 (2d d" lgnr.
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by foreign firms or capital is prohibited, excepa for cases provided for by lav/' (¡¡1
199 § 3).

Etploration for and production of mineral resources and hydraulic energy
sources may only be carried out, with federal authorization or concessiou, "by
Braáliam or by a Brazilian company of nationat c&bital" (Aí. I 76 § 1). The new
Co¡stitution fi¡¡he¡ proüdes that "cxisting Brazilian companies", including
compaaies organized here but having foreign capital, üll bave four years "in
which to comply with the rcquiremens of An. 176" (An. .14 of the Transitory
Provisions).

Ship owners, operators and captains shall be Brazilian citizens, as shall be at
least 2B of the ctew of national vessels (Af. I 78 § 2). Futhennore, coastal and
intemal shipping "are resewed exclusiely fo¡ Bnizilian vxsels, exc€pt in the cáse
ofpublic necessity as prwided by laiv" (Art. l7E § 3). The Constitutioa proüdes
that üe law "shall regulate and limit üe acquisition or leasing of n¡Ial property by
foreign individuals or legal entities and shall determine which cases shall r€quire
authorization from the Federal Congress" (Art 190). The Constitution states üat a

"complementary" law sball set out the conditions for üe equity participation of
foreign capital in financial i¡stitutio¡rs a¡d in insurancc, pension ftrnds and capital
fuads, having in mind the special national i¡terest (A¡L 192-Iü (a) a¡d (b).

several statutes impose restictions upon the ex.e;rcise of certain activities by
companies whose capital is partly held by foreigners." Thus, financing by the
"Federal Treasury and govemmental official lending instinrtions" is rcstricted to
firms, "the majority of wh6e voting capital belongs to persons not resident in
Brazil" or to "branches ofcompanies headquarrcred abroad."'' The Brazilia¡ Code
of the Air provides that &ircraft "may only be ente¡ed in the Brazilian Aeronautical
Register if they are the property of a Brazilian legal entity, four hftbs or morc of
whose capital bg,longs to named BraziliaN, when (the aircraft) are to be used in air
traffrc service."r¿

Seve¡al laws and decrces require regisrraion of all equity shares of
dctcrmined companies, so as to facilitate govemmental srrpewision of the control
€xercis€d by the foreign sbareholders of such compa!{es. Thus, registered shares
are required for: companies that suMivide rural los-;" hnancial insütutions;"
irsura.nce companies; airline compalies in general," as well as trading
compades," In all úese instanccs, the criteria ofcorporaúe conuol or the origin of
capital a¡e noa usod as dete¡minants of¡ationality. Acrcording to the lega¡

10
I¿^365.

!t kw No. 4.I3 I of Sept. 3 , 1 2,,11s.31&39.
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rsquirements, the determination of nationality continues to be made by the criteria
of places ofconstitution and headquarters. Hówwer, thcy serve as elements to teat
cpmpa¡des that exhibit th€se charsctcristics as equivalent to foreign companies.

T\is lcgal equivalznce is by and targe impticit, but exprcss provisions do
exisl Thus, for example, ia order to make expücit the provisions of
Complcm€ntary Act No. 45 ofJanuary 30, 1969, the staNte regulati¡g the
acquisitio of rural resl estate by forEigne¡s domiciled in Brazil or by foreign
companies auüorized to do br¡siness in Brazil, deemcd equivalcnt to a fo¡eig¡
company, for is purposes, any Braziliau legal entity "in which foreiSn hdividurl§
o legal entities have eqüty ownership of aly sort, and these have¡lc majority of
their capital abroad and reside o¡ havc their headqualers abroad."'' Indeed, the
question of/oreign dar¿icir¿ assumes special importanco in those lal¡'§ providing
that Brazilian companies \¡,hose conúol is exe¡cised ¿broad are eqüvalent to
foreign companies. Thus, the Prolit Remittance Law focuses upon the elem€nt o{
residénce, dómicile or hádquarters of their owner in dehning ;forcign capital."3E

In one widely cmmented law, the Informatics I-aw, which govems national
policy on computers, clata processing and communications, coneol assumed the
¡ole of the definitive test of cpmpany Írationality, ratier than being merely one
elemenL For the purposes of üris law, dorzestíc companies *elegal enüües
constituted and headqua¡te¡ed in Brazil "whose control is permanendy, exclusively
and unconditionally held, directly or indirectly, by^^iadividuals resident and
domiciled in Brazil, or by a governmental eutity."" The Informatics I-aw defines
control with cxtraordiqÁ¡y bre¿dth. Besides decision-making and tecb¡ological
cotrtsol, therc must be connol of capital through the "di¡ect or indircct hotding of
all c¿pital with actual or potential voting rights, alld at le¿st 70% of total capital."
Thercfore, an informatics company constinred and headquartercd in Brazil woutd
still be conside¡ed a fureign compary if it were not "contolled" by Brazilian
rcsidents as deflrned i¡f the Informatics Láw.

VI. R.EFORM PROPOSALS

The variety of circumsta¡ces that favor th¿ critc¡ion of conuol has
encouraged a series of proposals to change the s)§tem of dotennining the
nationality of companies under Brazilian law. These proposals are aimed at
hansforming control from a spccial criterion for co¡rective or equivalence
purposes, into thc decisivc element in the classification of domestic and foreign
companies. Thc cumulative system used by Brazilian law for establishing
nationality (formation and headqua¡ters) has always been criticized as not
satisffing the Brazil's interests. Political and economic consideratiors, notably

,1
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l-aw No.7.232 ofOcl.29. t984.aí. 12.

l5l

during periods of war or intemal crisis, were used tojustify the control test as the
best technical parameter for the nationality of compaaies.

The problems arising ftom foreign sctivities during the World Wars and from
the cor¡fiscation of the prope¡ty of enemy subjects, especiaLy after World War l,
led to laws and courts ignoring fictive legal p€¡sooality and concenl¡ating on the
real s«ás¡ra¡¿¿¡¡¡ of ñrms. Nationality of companies was to be det€rmined not by
formal criteria rclating to the companies themsclves, but by crite¡i¿ that went to the

nationality of üeir controlüng investors or ditectors. Makiog control a decisive
criteúon was a common phenomenon in several countries. French case law during
üe First World War uscd the cdterion of control to justify conhscation of cnemy
property with respect to companies both cor¡sti¡¡ted in France and with thei¡
a¿-ini"nutive nádquarte¡s also located in France,€ In England, the House of
l-ords deemed a company co¡stit¡¡ted foI England, a-od thercforc formalty English,
to be foreign because its capital bclonged to German subjects.'' In Uoiied Sátes
law dre control test onlv came to bc used as of the Second World War and
intensiEed during ttre óotd wa¡.a2 ln Brazil, during the last war, the control test

was decisive in several statutes provided for expropriation of proPerty belonging to
subjecrs of tlre Axis powers."

Once hostilities ceased, howeve¡ countries generally returned to 0re cd¡o¡ia
of formation and headquarte¡s as detetminative of the nationality of companies. As
Loussouam and Bredin asserted, among advances ¿nd ret¡eat§, thc war gave a

transitory victory to the conrol ¡est, but p€ace rcestablished the preeminence of
raditional c¡iteria.s

In Brazil, howwer, the criterion of control was never enürely set aside,

remaining as a special test in specific instances, and growiug in stength as various
movemenls sought to adopt it as the gcneral test for the determination of
nationality. One need only mention the draft proposal, submiat€d during a
Sympsium on the Reform of Legislation on Coryo¡atioos, held in 1970 in Sáo

Paulo under the auspices of thc Sáo Paulo Federation of Industry, which adopted
capital origin ss üe deaermining facto¡ in the nationaüty ofcompanies. The
proposal was dcfeated in the full session of Congrcss. This same proposal came to
tl¡e Federal Congress as Bill 253 of 1969, which would have given a new wording
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!o Article 60 ofDecree-Law 2.627, fundamentally changing the criteria thereofand
favoring the control test. This bill never became law.*'

contsol a¡y group whose contsolling company (which must be Braziüan under the

terms of Árt. OO óf pecree-Law No. 2.627) is under,prazilian conuol, applying the

criteria set ou¿ i¡ the sole paragraph of Articte 269.*
Because of its inherent l¿ck of certitude, control ha§ long been coD§ideled to

bo not the best general criterion for detcrmining the nationality of compa¡ies. Fi¡st'
conrol has both de.,fa oo a¡ld de iure *pects, which arc not always distinguishable.
Futhermore, conuol can be tr8¡sfe[§d in less apparent ways than c¿n the ka¡sfer
of the slah¡tory headquarters. Every time there was a change in the comp6ition of
the controlling g¡oup, üere could be, ipso facto, s ch^¡Ee of naüonality, and
consequently of üe legal govemance of the company' Hence the t€ndency i§ ro use

lhe co rol test not as a general criterion, but as a sPecial t€§t for comection ol
equivalence.6

Nevcrtheless, differentiation of domestic and foreign companies upon the

criterion of cont¡ol has been stcadily increasing in Brazil. As has been poinled out
above, companies with a majority of foreigu capital have been subjected to several
rrstrictions.

VII. HAVE TgE RULES UNDER
THE CORPORATION LAW CEANGED?

Even though tle criteria for nationality provided in A¡t. 60 of Decree-I-aw
No. 2.627 were expressly retained by üe new CorPoration Law (L¿w No. 6.404 of
1976, Art. 3OO), some writers have maintained that the CorPoration l-aw
introduced a new concept of a Brazilian corpo¡ation for ce¡tain areas, and that it
f¡vors the control test rather úran the criteria of place of constitution and
headquarters.{ This is bcc¡usc Article 265 § 1 ofthe Corporation Law reqÚres
that any company which cont¡ols or commands a group of companies must b€

Brazilian, and the sole paragraph of Article 269 declares drat, for the purposes of
determining the "natiooality of the control of the grouP", ihe phrase "under
Brazilian control" means thot the controlling or commanding company be, in turn,
under the conkol of: (a) inclividuals resident or domiciled in Brazit; (b)
governmcntal legal entities; or (c) a Brazilian company or companies which are

directly or indirecdX under the control of dte peisons or entiües st¿ted above.

Nonetheless, there are two levels of nationality to be considcred in these
provisions. Article 265 tseats dre naúonality of the controlling company; Article
269 tIcats that of the control of such company- Under thc t€rms of Article 265, the
company controlling a group must be domestic; using the general criteri¿ of Article
60 oi Dec¡ee-Law No. 2.627: constitution and he¿dquarters. Nothing in this article
authorizes tlse ofany other criterion. Article 269 only requires that the agreement
forming the group declare is nationality (item VI), deeming to be under Brazilian

-- Cd. Luiz Mét€8a, "Nacionaüdáde das soci€dades por a§6€s', 33 i¿¡'is.¿ ¿l¿ Dircito Merca,úil 127

(r979).

Niboyet, §¿p¡¿ note 3, at vol.2, f0,n.15 ct seq.
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¿.g.. Jacob Dolin8€i 'A socie¡lade anónima timsileira - Crilério dc¡crmiriador de st¡a nacionáüdade,'

23 R.\ris¡o de Dircito M¿tc.thtil65 (1916r.

Thus, a group of companies in which the commanding compaay, albeit
domestic, is under the di¡eci or indirect control of foreignets, will be deemed to
b¿vc foreig¡r cmtrol. This is not so say, however, that thc criterion of co¡t¡ol has

been adopted for the classification of üe Braálian company. The law merely
est¿blishes that the ¡¡cnb nality of thc cofirol of üe controlling company will be

determi¡ed by the nationality of the those who conuol it, detemi¡ing thc
nationoüty ofthe Broup of companies.

Is the same way, in its chapter relating üo wholly-owned subsidiaries (anotler
innovation), üe law, by providing that Such a company shall always have as is
sole sha¡eholder a Brazilia¡ comp¿¡ry (A¡t" 251) does not alter the gene¡al sys8cm,

since the nationality of the controlling company is determined by the concept of
A¡t. 6O of Decree-I-¿w 2.627.\\erc a¡:- o¡¡ special criteria proposed for üis
conctpt i¡ this context. As is the ca§e with Article 269, where no slecial-crircria
a¡e fixed, the law remilrs irs interpreter to the general rule on the nationality of
companies.e ln short, t¿w No. 6.404 did not altc¡ the gcneral criteria fot the

deteñnination of the nationality of companies. It is the 1988 Con§titution that hss

started th€se movements for cfiange.

VIII. TEE T988 CONSTITUTION:
TEE TRIIJMPE OF CONTT,OL

The Federal Co¡sütuüon of October 5, 1988, definiüvely sa¡ctioned üe
dualistic system of d€te¡mi¡ing comPatry natiooaüty, in two s€pala¡e contexts: that

of domestic co¡.flict of laws, and thai ofthe enjoyment of righb under úe aegis of
the same system of laws. In the fr¡st c¿se, üe company's headquat€rs and

formation a¡e tlle elemcnts determining its nationality; in the §econ4 the

nationality of the controller prevails. Control is no longer regardedas an

exceptionil corrective criterion, but rather 8s e general cdterioo, with respect to tl¡e
enjoyment of rights undcr a law.

In Article 171, tho Constitution distinguishes two categories of domestic

businesses, one gcnédc a¡d thc olher specifrc (a) the Brazilian companyi arl,d S)
tJne Bralilian colnpary with national capirat. A Brazilian compa¡y, toul court,is
one "constitut¿d undei Brazilian laws that has its headqualers snd mansgement in
the Co¡mt¡y" (Ar. 17l-I). A Brazilian compauy widr national capital, in n[n, "is
one whose-effeitive control is Permanently hetd, eiüer directly or indirectly, by-.

indiüduals domiciled and resiáen¿ in the -ounty or by entities of domestic pubüc

law" (art. 171-tr).

"Effective control", s¿ys the Con§titutional text, is !o be unde6tood as "tho
ownership of a rnajority of its voting capital and the exerciso, both i1 fact and in
law, of the decision-m;king power to manage its ectivities." (An. 171-tr).

€ 
Ribio Ko'der compa rato, epn 

^ote2g,at 
748.

¡e 
Paolo Rob".ro C*tu F í$!árfi,o, subsidi.iria húel¡al 79-80 (1984)-



154

Therefo¡e, if the effective control of a Brazilian company is held, ditectly or
indirectty, by indiüduals or legal entities resident" domiciled or having their
headquaneÉ abroad, one musfinfer that this comPany witt b€ &emed a Brazilian
co mpaty wit h fo reign c apit al.

The deterrnination of effective conuol, for üe purpose of classificatio¡ of a
company as having nalional or foreign capital, is differeot froB üal Provided in
¡-uJNo. o.+o¿ ofl97ó. According io the provisions of Articles 116 and 243 § 2 of
Corporation Law, a controller is a natural person or legal entity tbat is-the owner of
equity righs which permanently gurantee it the majority of-votes in the decisions
ofthé sharehot¿ers'-meetiogs, and rhe power to elect the majority of the officers
and directors, so long as it aitrutly uses üis power to manage the company. It does

not, as docs the CoÑütution, require holding a majority of the voting sock in order
to fmd conrol, but only the majórity ofvotes in üe shareholders' meetings. In this
way it impliciüy reco¡nües the Phenomeoon of minority control, which tlte

Coostirudon ignores."

Once effectivc control has been defined as majority control, the

complementary prerequisite of the excrcise of decision-niaking power hardly
seesrs relevanl Ás úre author has state( "Under this type of majority connol,
howeve¡ much the conúollet may p¡e¿e[d !o be uninvolved in company business'
he c¿nnot avoid the fact that thc Power to command is exe¡cised in his name, or by
delegaüon frorn him, which is thé same üing." Additionally, in speaking o( "üe
exercise, both io f."t and in law" of the decision-making power, üe constitutional
text forgets that exercise is a fact a¡td not I possibility, so drat the pb¡as€ 'ihe
exercisc in law" of the dccision-making power, masks an inherent conradiction.
By demanding üe exe¡cise botl in fact and in law of the decision-making power in
order to classify a company,as having national capital, thc Framer§ mu§t have

sought to emphasize thit thé domination of the Brazilian majority must be both
formally and actually exercised.

The legal consequences of these distinctions still depend upon futule statutes,

but üe Consátution has already authorized the graating ofprivileqed Úeatment lo
Brazilian companies with naüónal capital. (Art. 171 §§ I & 2). This brings the 1aw

goveming Brazilian companies with foreign caPibl closer to that goveming foreign,
óompanies authorized to áo business within Brazil, through govemmental
approval. This privileged treatment may be of three types: (a) the conceding of
tÉmporary benifits toáevelop activities considered strategic for national defe¡se or
essenti.t to th" d"r.lopment of the country, (b) the qeation of reserved markets in
§€ctors deemed essential to national technologicál development, and (c)
preferential treaúlent in üe acquisition of goods and sewices by the Govemment.

The question of the nationaliry of companies thus has becpme not simply one

issue within intematio¡ral conllict of laws. Instead it has become a cent¡al chapter
of the body of rules that the F¡ench call " droit des étrangers" and the Germans
" Frendenrechf', wtich súll awaits a systemaúc t¡eatment."'

Conrpar¡to, §rpra nole 29, at 37.

Tilo Ballarino, s¡.¿p,"ú nole 14, at 1588.


