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I. TEE COMPENSABILITY OFMORAL DAMAGES

Tors is one of the areas of the law most profoundly modified in rcsponse to
changes in both facts and values. A Fofound contover§y with resP€ct to
patrimonial damages continues to rage as o whether subjective or objective
liabiüty should determine boü üe degree of imputability and the extent of
compensation owed by the úortf€asor. No less profou¡d have been the differences
of opinion about üe legal naü.¡rc of "moral damages"' and wben and how they
should be compensated.

For a long tirne, Roman law was üe prevailing tradition in Brazil. Under
Roman law, damages that wer€ solely moral were not compensable. This was due
to th€ specious argum ent that pretium dolaris was not compensable because it n as

rmquantifiable and hencc could not be reduced to s mooetary value. Through the
€fforls ofour finest doctrinal write¡s and magistrates, thc oppcite doctrine
gradually won outin Brazilian [aw. Now the prevaiüng opinion, as has been
emphasized by a majority of the Justices of thc Federal Supreme Cou¡t, is that
despite the system adoptcd by thc Civil Code, recovery ofpurely moral damages
cán be supported by Articles 1547, 1548, 1550 and 1553 of the Civil Code.'This

' Moral dama86 is the civil law's analo8 to rhc common law's concePts of Pain and süfferi¡8, as wcll as

r€pütational iojury.

- Ar. I547. Irdcmñiñcation for libel or sla¡der shall consist ofcompensaiion for lhc damt8e r€$ltin8 to
lhe otrendcd Fry.

Sote poragr¿ph. Il lhe latler c¡mot provc material pre¡dicc, the offender shall Pay }dm twice lhe fine
for the nspcctivc cdmin¡l perial(y in thc hi8h6t dcSrEe. (ar. I 550).

Arl. 1548. A woman whosc honor hrs be€,r ofTcnded h¿§ thc right to rt.over f¡om the olIcnder, if he
cánnot or will nol repair the harm thrq¡gh mar¡iage' a do\¡r'ry conesponding to his o\¡rt condition and

I. If a viBin and a minor shc hás b.tn dcfloweGd.
lI. lf an honest \roma¡\ shc was rap.¡ or fri8htcncd by thrcars.
IU. lfs.duced with pmmises of marriagc.
Iv. Ifabdüded.
Art. 1550. Irúcnnification for an off.nse to pcrsqtal übcny shall ccnsi§ in lhc paymml of d¡m¡8e§

suffer€d by the oflcnd€i pady, and in ü€m shall be includcd s sum calo¡lated in the tefms of the solc
pa.aSraph ofsrr. 1547.

Ad. 1553. tn cas€s not prsüded for in üis óaplc( indemdficarion sh¡ll b€ ñrcd by iudicisl
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opinion is a!§o suppo¡ted in uncodifred st¡tr.rtcs, such as Law 5.250 oflebruary 9,
1967, and I-aw 4.117 of Augtst 27, 1962, which Pemit redrcss of moral damagcs
to be judicially determined.

This prevailing opinioo is apparent in the Draft of the new Civil Code, Bill
No. 634-8 of 1975, which has already been approved by the Chamb€r of Deputie§.
A¡ticle 186 of the Draft provides: "Whoever, through voluntary action or omission,
negligence or imprudence, violates a right strd cau§es damage to anoüer, even if
exclnsively moral, commis an u¡lawful acL"

Todáy, the Constitutioo of Octobc¡ 5, 1988 has suPe¡seded all arguments
about üe proper interpretation of statuüory text§ has be€n definiÚely suPcrseded by
the Constitution of October 5, 1988. Article 5 (v) of üe new Con§titution
provides: "The right of reply is assured, in proPortion to the offerne, as well as

compensation for pecuniary, moral, or reputational damages." The wording of this
constitutional provision places the problem of moral damages in a slightly differcnt
form ftom üe way it is usually pul It s€ttles üc issue of the compeD§abiüty of
moral damages. It still remai¡s to bo s€cn, however, wbat is meant by moral
damages in light of the well-known differences of opinion conceming this a§pect

of civil liability.

tr. DEtr.INING MORAL DAMAGES

A. TEE DIVERGENT 1¡IEWS OT MORAL DAMAGES
IN TRANCE AND GERMANY

In comparative legislation, a divergence has &dsen bcaween the Fre¡¡ch and
German concepts of moral damages. The French cxpression ¿ mmage moral
tra¡slates üterally as moral damages and is a term that ha§ been adopted by üe
numerous countries following the French ciül law tr&dition; i.e., Brazil with the

¡hra,se dano morul. The Germa¡s, on the other ha¡d, rcfer to non-pdrimoniql
damages, ot dzmtge det nich, vermo7onschaden ist.' Tlis üvergence is not
me¡€ly verbal, but involves problems of substance. Gcrman and It¡lianju¡ists do
not always regard do mmagi moral arÁ ran-púrimoniol dam^?e§ as qmotrymor§
or equivalent. Adriano de Cuppis, for example, is. of the opinion tbat rhe tenn
"non-patrimonial darnage" is broader, since it refels to any non-patimonial
intorest. "Moral suffering and sensaüons of Pain fail üo include all the damages that
do not produce harm to one's patimony. l'oss of prestige or public reputation, for
example, consaihL¡tes non-patrimonial damqges, re8ardless of the Paio or complaiht
(rammarico) of the prson who suffers iL"'

This difference in tennioology has b€come even ¡trore accentr¡¿ted \Mith the
growing legat prote ctot of perconal riglrs, whose injury cteates a duty to
compensate. This has given ¡ise to talk of a üird genus , lhat is, perconal damages,
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situated somewhere betweet patrünonial and moral damages. When used in this
sc¡se, üe expression personal damages obviou§ly doe§ not encompass damage-s

that affect a person's ph)§ical or mental abiüty, such as occurs in labo¡ accidcna

cases, but only those damages affecting oneis personal in¿egrif, or digdty.

A pioneering work distinguishing beueen personal damages and moral
damages is an essay by Renato Scognsmigüo. He observes that "if moral damages,

as such, refer essentially o the subjective and intimate sphere of pcrsonaüty, one
ca¡not r¡¡de¡stand how such damages cao be itrctuded iq üis category when, on the
co¡trary, thcy have repercussior» in external relation§." ' DcsPile considering
moral damagcs caused to the personality through their social aspccts (e.g-,

reduction of one's prestige and esleem in sociery in general) to be distinct ftom
moral damages, i.e. considered per sq (referirig !o "pain, inner stÍfeljD'g (patemi

dhninro), in sum, mental anguish"); Scognamiglio eods up opting for the

dichotomy between patrimonial and non-psEimonial interests. Incomprehensibly,
he places ¿lqmqg€s car§€d to onc's personality within patimonial damages. As I
shall cxptain, such damages are, on thc contrary, a form of moral damages.

B. OBJECTIVE AND SUBJECTIVE MORAL DAMAGES

Sedous doubts still peisist with rcspect to what is included in moral damagcs.

Thcse doubts a¡e fiüther complicated by Article 5 (Y) of the new Brazilian
C-onstitutio¡, which refers o moral dam¡ges and reputational damages Qiterally,
daEages to one's image). The term "image" ia this constitutional proüsion does

riot rEfer !o a pe¡son's physical tikeness but rather to hi§ ¿rrtical dimensionbefore
thc community, necessarily implyiug moral damages'

As the doctrine and case law dwelop, they may impose upon the concept of
personal dsmages (damage to one's reputation in society) a tenium geruts between
p.trimonial damages (umelated io any Property that a Petson may enjoy, but rather
io pmperty that cxhibits, in the words of De Cuppis, "characteri§tics of externality,

¡recrmiary value, and a co¡r€sPondencc !o an economic need") and molal damages,

which properly refers to states of mhd, to suffering and painful sens¿tions
affecting intimate subjective values.

Without excluding the possibiüty of a tripartite division of damage§, oDo qrn

distirguish clearly between objective and subjective moral damages. Objective
moral damages affect the moral status of a person in his community by hurting his
reputation. Subjective moral damages arc the subjective psychological or
emotional ha¡m iuffercd by a person, thc pain a:rd sdlering that are cssentially
rmknowable but which demand unequivocal compe¡§ation. A tyPical case of
subjectivc moml damages, in accordance with üe terminology propos€d iD this

essay, is when someone's i¡mer self is huft by üe wrongfr¡l death of a pa¡ent ol
child. This fits entirely within thc concept of purely moral damages as generally

defined by tl¡e grcat majority of wdte¡s. A m)ical case of obiective moral damages

is wher¡ on the contrary, the harmful act is direct€d ¿t a pe6on's social st¿tus or
reputation, diminishing his standing in public opinion. This does not mean that'lni.t"":s:,4¿¡*¿l.3ooofüeGeñranCiülcode(BGB).Thisori.ntatiodal§ohasbe€nadoPt.dby

Iraly in Aricte 2.059 of its 19"f2 civl codc.
a 

see tt,e er¡try Da»no n Enciclop¿áa d.l Diti ro,var6€, t. XI, p 628 ( 1962). 5 
Riv'Lra d D¡.i¡to CiviL, Part I, p. 283 ( 1957).



diminution of an indiüdual's respectabiüty mey nol be accompanied,.as is
gencrally the case, by unde¡st¡ndable mental süfering. Such suffering, howevcr, is
pan of objective moral damagcs, as a reflex, weu if it does not exisg srrch as when
üe offeded pc¡son is only outraged by the aff¡ont he bas received.

trI. THE OVERLAPBETWEEN MORAL
AI\D PATRIMONIAL DAMAGES

Having established, in üe foregoing summary, thejuridical nature ofmoral
damages in ils two inteEelaúed configr¡rations, we must recognize that moral
damages and patrimonial damages often go together. ExamPles whcrc they go
hand-in-hand a¡e numencus, such as a homicide whicb, besides grief, brings
material pEjudice tro the üctim's dependents, or a defamation that not only c¿u§es

mental suffering, but also substantially hurrs üe victim's societal reputation,
rcsutting in his being trsted as a pariah

The two types of Liabiüües come under different headings but a¡e not
mutually exclusive; rather they arc reciprocal and complementary. Otherwise, the
indem¡ilication called for in specific cases would be incomplete. One should
remember the well- known waming of Clovis Beülaqua," in his commentary on
A¡. I .537 of üe Civil Code:

For the exact detennination of the indemniFrcation owed for a homicide (and
this precept exte¡ds to the carrser of a death even when his ¿ction G not
criminal, er vi Art. 1.540), it is necessary to comider both t¡e economic a'¡d
moral aqrec6, as statéd in a notable decision by the Appellate Court of
A-ocooa. (emphasis by Clovis).

The Third Group of the Civil Cbambe¡s of üe former State of Gua¡aba¡a
decided conectly in holding that: "Moral damages- may be awarded without
prejudice to compeosation for matcrial damages,"' hior to the enshrining of the
"inviotability of the right to life" in Afticte 5 of the 1988 Constitution, one had to
rcsort to the concept of moml damages to legitimize, for example, the right of
paretrts to be compeDsatcd for üe death of a pre-pubescent child, even though thc
child was not gainñrlly employed Under üe pres€nt coDstitutional configuration of
inviolable human righs, such compensation may be claimed in is own right as

patimonial damagcs, wiüout prejudice to tho cdncurent claim for moral damages
perse for the suffering carsed by the loss of the child. Correcdy viewed, we have
two distinct but interconnected facts. One is the deaü of a child capable of m4king
futu¡e contibutio¡s to the suppol of bis family, which implies a patimonial injury
capable of pecuiary compensation. The other is the suffering inllicted upon üe
child's family, which impües a purely moral injury.

6
Dnfrer of lhc Brazitian civil Code.

RGq¡rso de Rcvista No. 5.? 17, Civit Appc¿l No. t9.409, R€visl¡ dc rurisPn¡dácia do Triti¡nal de
Julisa do Esr¡do da Güanáb6ra, vol 19, p. 137.
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Moral damages enlered our positivc law tbrough judge-made law, wNch
cannot be prsised ¡oo highly. The doctrine sanctioned by Slrníla No. 491 of thc
Federal Supreme Coun áoes not exclude compensation for moral damagesE which,
as we havc seen, rcfers eiüer to üe i¡timate mental sphere injurcd by üe pain a

person suffers or to the iajury to bis social rcputation.

The redress of patrimonial damages has its ow'¡ ratio paendi. Clov'ts
Bevilaqua, in a lucid commentary on Art. 1.540 of the Civil Code, observed tlut
"ordinarily, indernniflrcation is a consequence of an unlawful act but, in a few
cases, thc liability is purely objective, resulting simpty from a hannñrl acl," which
eliminates any concem about subjective elements.

IV. STANDING TO SUE FOR MORAL DAMAGES

Detenoining who should have standing o bring a cause of acúon for moral
damages, based upon the trauma provoked by the tort, is a delicate problem.
Standing was the stalking-horsc of drose oppos€d to rccovery for moral damages,
beginning with Gabba, who, as Aguiar Dias has reminded us, considered the
indeterminste nature of the group of persons hanned a conclusive argr¡ment against
permiuing recovery for moral damages.e

Wilson Souza de Melo is c.onect in observing that this objection does not
prevent compensation for moral damages ifsufficiently plausible criteria are
followed, starting with the family ties that ordinarily give standing to bring damage
actions, such as children for their parents and vice versa, siblings for each oüer, or
spouses for each other. There "should always be a presumpti on juris tantum for
injury to family members."ro

The provisions of the present Constitution on family lawr I prohibit exclusion
of concubines and natural or illegitimate childrrn from those w.ith standing to frle
an action for moral damages. Indeed, such connotative categories are expressly
prohibiled.

The question of standing should always be viewed in concrete situations.
Therc is no reason to excludc "a priori" from star¡ding to sue for moral damages
peoplc linkcd to the victim by strong ties of ftiendship, which are sometimes mo¡e
significant than me¡e blod ¡elationships. In the area of moral damages, prudent
judicial discretion should not always be replaced by purely formal criteria.

a
The .t ¡r¡¡¡r¿ is a co¡l€ciion of bricf rutcs of larv lhat hav€ become hrmty csrabüshed by lhe appcltate

cor¡ns. Until ¡Evolied, lh€s€ ru16 arE binding upon lhc lowcr cours and will ordinarily be followcd by
rhe courts rh¡t have estabüshed rhem. S¡irida No. 49 I pruvid€s: 'An accidena c¿using ¡he death of a

mino. child is subjecl lo itulemnjficador even thci¡8h lhe clúld was not gaintully €mploycd.'

ASuiar Di¡s.2 Rcspflsabiüdad€ Civil3SJ (tuo: l94a).

wilson M.lo da Silva, O Dano Moral e sua RepaÉsáo p. ó75, no. 283 (Rio: 1983).

Coos(. of 1988,arr.226 § 3 and 227 § 6.
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V. DETERMINING TEE AMOI'NT OF MORAL DAMAG,ES

Moral damagcs is an a¡ea where one ha§ to grant broad discrction to üe
judges, who examine the facB in concrete seuings. Here üe existence of l¿ctmae in
-our 

legat system is undeniable. One can only utilize Article 1.553 of the Civil
Code, which calls for the ñxing of damages by thejudge eccording to
predetemrined rules. Here we have a ¡nocedr¡ral rule that translate§ i¡to a Foblem
óf substance, ¡elated to the criteria fo¡ fixing an award. These criteria car¡not be
those usually applied to patrimonial and economic matters, p¡ecisely because of the

"non-patrimonial" nature of moral damages. The criteria that should be applied to
ñxing moral damages should reflect the legal nan¡re of such damages, or beuer, üe
objeitive that one ieeks to satisfy through conpensaion for such damages. Í tlink
Rip€n is incorrect when he states tbat ordering the tortfeásor to pay moral damages

is prrnitive rather than compensatory in cha¡acter-. In his view, a civil penalty is
being imposed uder the guise of cómpensation.12

In my opinioq üe two objectives ofcompensation and the punGhment a¡e

ioint and complemeuury ratl-¡er üan mutually cxclusive,i position also hken by
Arrur Oscar Oliveir Dedo.'' There is no call, however, to speak ofsaÚsfying a

desire for revenge in orde¡ to tegitimize üe punitive sanction applicablc to th€
inllicte¡ of moral damages, a position takeD by von Tuh in his Treatise ot
Obligations.Pie¡aliation to compersate for üe suffering caused by the party
respo¡sible for the damage does not secm to me to be compatiblc wiü the law. Tbe
law applies compensatory sanctions in coucrete cases in order to achieve lhe

desirable end ofsecuring an equilibrirun in values between the offender and the
victim- More rpproprial,ely, Rene Savatier speaks of a sarifaction cornpensaroire
(compcnsatory satisfaction). r"

The qucstion should not be dealt with solely in terms of the relationship
between the tortfeasor d¡d his victirtrs, but also from the poinfof view of societal
ir¡r¿r¿g. This interest requircs üe fullest redress compatible widr the facts of the
case, be granted, with the concomitant function of serv.ing as an examplo, so as to
detcr üe occunence of similar injuries.

This additional pturitive character of the redress of moral d¿mages makes it
impossible to apply generally, via a supposed analog¡r of parameters aPpearing in
laws designed to govem speciñc cas€s. A¡ examÉle is Articles 5l and 53 of Law
5.250/67, which fix criteria for indemnilication fór an insult published by a'

joumalist, permitting a maximum recovery of 20 .limes the minimum wage.In such
a case, how one can speak of analogy? Analogy presupposes the equivalence of
what Pontes de Mi¡ancla calls ¿he "factual foundation' and which, in my view,
always leads to a "factual axiological foundation". Whe¡e üere is no
correspondence between the presupposition of facs and values, the use of analogy
ca¡r lead to serious e¡rors.
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The sarne opinion, issued by üo Appellate Couf of thc State of Parani, in
Civil Apoeal 1.018/88, th¿t reso¡ted to this incoi¡ect an¿logy, had earlier recalled,
appropriately, two importaot lessons by Karl l-arenz and by Wilson Melo da Silva:

Karl Il¡enz tesches that in placing a value on pain, one should take into
account not only the extent of üe offense, but also the degree of fault and the
ecotamic sitltation oÍthe parties, siace io moral damages there is, properly
spfaking, no i¡demnification, but only comPnsatio[ or sati§faction to b€
given for that which úre ¡ort feasor did io the victim @erecho de
Obligaciones, t. tr, page 642).

Wilson Melo da Silva, in his work "O Dano Moral e sua Reparagáo" ; 3d ed.

Forens€: 1983, p. 670, stat€s that Article.82 of üe Brazilian
Telecommrmications Code (-aw 4.117162), expressly determine§ that "in the

c¿lcul¿tion of moral damages üe judge shall take inlo account, trotably, the
social or political position of the offetded pafiy, the economic siruation of
the offener, the'tr*asity of the animus to offead, and the gravity and
rcpercussions of the offerlse (emphasis supptied).

Here we have proper guidelines, consistent widr the precept§ of the
prrevailing doctrine, according to which legal hypotheses should be judged "iz
cotoreto" , wi¡b allbntion givcn to the complex of social, ccoomic and
psychological circumst¿nces in which the event takes place. This is to be .infeúed
ftom üe school ofjuridical concreteness, which include distiaguishedjurists such
as I-arenz, Kal Eugisch, Recaséos Siéhes, AlfRoss, Roscoe Pound, and !o which I
have tried to make my own conEibution in Direito como Expeiéncia Q-zw as

Experience).

Thus, the fxing of the amouot of comp€nsstion for moral damages can not
fail to consider the economic situation of the tonfeasor. Otherwise the penal

sanction, which is an inte$al port of lhe reparation that can be requested, becomes
merely illusory.

In conclusion, judicial deterrnination, provided for i¡ Art. 1.553 of üe Civit
Code, should have the broadest possibte sp€ctrum, subject only !o the prudcnt
discretion of the judge- His decisiotr should be guided not only for a¡alogy (for a

legal text addressed to a specific case is umeliable), but also in accordance with
general principles of law, taking into accout a multipücity of operative facüors.

tl

l3

l4

Ripcr, A R.8rá Molal nas ObriSa§oes Ciüs 152 (tr¿ns. Osório dc Olivena, SÁo Paulo: 1937).

Entry on Dano MoÉl-Repar¡seo, E¡ciclopedia Saraiv\ vo¡. 22, W.289 a scq-

ln Tldotie d.s Oblisations, 3d ed., p.93, Paris(1974).


