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I
The Sláte carries out its activities through specific powers, formally

distinguishcd in accordance with the agcncics that perform th€m,-atrd substantively

distiniuished i¡ accorda¡ce with their very content. The legal order is rcgulated by

ttre telishüve fuacüon that fomulates binding general nrles. L€gal n¡les-üe

rendeied concrete by the ex€cutive fu[ction as a practical expression of the ab§tract

substance of the law. Application of legal rules to litiga¡cd cas€s is decided in
conclusive form by the judicial power.

The kgisle¡[e has the power !o creete tegal rulcs within a-constitutional

ftamework Tle Ádminisuatión ¿nd the fudiciary a¡e modalities for implementing
positive law. Based upon this extinsic idertity, some n'¡iters would limit-the

fowers of the State to o¡ly two calcgories: the Irgislative Powe-r, which issu€s

iegal rules; and the Executivc Powcr, which implemeas them, thus uniting the

Administative and the Judici¿l Powers in the F.>recuüve.

Co¡sidered f¡om an ideal perspectivo, it is tmdoubtedly true üat the law h¡s

only two moments: that of its creatio; and that ofits execution. Social dynamics

show, however, tlrat the law is not slways implemented sPonisneously or wiüout
opposition. In the appLicaüon ofüe law, a contradictory Ph€nomcnon occu§, a

process of reaction iÁ its validity that interruPts its normal imPlcmentation' When it
intcwenes to guarantee the legal order afte¡ I conflict has a¡isen, the State places

itself in anoüer perspective. Executive acüon follows, or is associ"@ *iü'
elimination of obstacles oppoeed o the obügatory force of the law. Thus, üe
iu¡istic order really encompasses tbree distinct levels: creating the law,
'implemcuting the law, and enforcing the law. Each of these autonomous c¿tegories

is suUstantivJty aaaressed by one of the distinct powers of the State: tlrc

Irgislative, thc Administ¡¿tive and the Judicial.

The substantive distinction sct out abovc, however, is not accompanied by
rigorous speciaüzation .of govemmental organs' The powers of tlte co¡stitr¡tional

búnches are not limited to a single ftrnction, even though tltey may be

predominantly relsted to one that characte¡izes them. Co¡»equently, one has to

refe¡ to another forrral or olga¡ic concept üat, in rclation to I certain act, con§iders

only its origill, i.e., the orgañ ftom wHcñ it arose. Hence, ftom lhe fonnal point of
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üew, an act ¡s legislative, administrative or judicial according to whcüer it issues

ftom a Legislativc, Adminisu¿tive o¡ Judicial body, regardless of its subject matter.

AdminisEation and adjudication are, üus, distinct momens in the actio¡s of
the State. Prcdominant exetcise plsces each within the sphere of action of speciEc
constitutional B¡ancbes.

Thc Executive, wiü üe President of the Republic at it§ head 8nd ürcugh the
agencics that makc up thc Pubtic AdminisEatim, bas üe duty to exercise the
Admi¡.isÚative Pov/er. only exceptionally üe other branches perform
¿dministrative sorvices,

Th€ po*,er to adjudicate, the ñ¡81 a¡d definitive procedurc to insure thc legal
order, falls within the province of the Judiciary, and jurisdiction is allocated among
the various cours fui accordance with the organization of thejudicial hierarchy.

II

In a nation govemed by the Rule of Law, Pubüc edministration, a dominant
powcr confened upon the Executive, funcüo¡s u¡der ¿ dual control of the two
óther Branches: on the one hand, it is subordinatcd ¡o tbo Principle of lzgalky, ht

the senso ih.¿i its activiti€s arc tied to the bi¡ditrg force of ürc law that comes ftom
üe Legishu¡re; and on üe other hand, in practice, admiñisuative ac§ and contacts
are submitted !o judicial review, with the Judiciary having the frnal decisim i¡
anmrlling unlawful acts or abus€ ofpower, as well as, in certain cases, makiag
administrative decisions effective when they a¡o not oüorwisc self executing.

The branches of govemment operate in a l-ay tbat is both sutono¡nou§ yet
intÉgrated. As has b€€n oft€ri said, th€y a¡e both iadependent of, and ir hamony
wiü, each othcr.

The Executive does not Limit its€lf to applying the law in concrclc ca§€s. It
also performs üe role, albeit at a hierarchically lower levd of issuing norms,
eirher through üe iulc-making power of the President of the RepubLic himself, ot
through rules and regulatios that ageDcies of Pubüc Administration 8re permitted
to issue by superior no¡ms. Nevertheless, üe rule-making power of both the

President and üc adminisEative authorities, ftom the perspective of its legality, is
subordinarcd to judicial co¡uol.

The now 1988 Brazilian Constitution institu¡ed atrother fonn of cont¡ol,
granting the Naüonal Congress üe exclusive power "to stay normhtive acts of the

É*".otií. th"t 
"*"".d 

regilatory authority ofihe ümis of iegislative delegation." I

This h¿tmonizes with anóther provision that simila¡ly g¡ant§ üe Lrgislative Branch
the duty "to safeguard the pteservation of is-legislative authority in the face of
rule- making powers of thé other Branches."' The pocedrres to bc &dopted by
Congtess foi üis purpose a¡e úo be goverled by Intemal Regulations, stipulatitg

trI
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thc way o iniüate the control and its procedu¡es. The decision rcached will be
issued by lcgislativc decrec.

The constitutional provision üat grants Congre§s the power to suspend
regulatory or delega¡cd acis leaves op€n seve¡al impoftant questions, such as when
they will be in force, and sbove all, its subjection tojudicial conEol. That same
Constitution provides that no injury or tbrcat to a ¡ight may be excludcd from
judicial review,' Thus, when by a stay of an executive act Congress exceeds its
powcr, presewation of the principle of legality makes the guaranree ofjudiciat
cú¡trol indispensable to defend the Presidenfs rule-making power or the ¡rowers
conferred by legislative delegation.a

Comparative law offers two basic modeh tor contol of the legaüty of Public
Administration, One is the French model, which has spread to many other
countries, consolidated historically in the system ofj¿¿r¡sdicriorul duality, it which
adminisuative jurisdiction is autonomow and distinct ftom judicial jurisdiction.
The highest French administrative tribrmú, the Corceil d'Etat, has juridiction,
defined in a law dating from 1872, to hea¡ challenges o administrative acts for
exceeding one's powcr or legal authority (recours de exc¿s de potwoir and recours
de pleinejuridicüon). Thc other is tlre Anglo- Saxon modcl, characterized in both
Engtarrd and the Unitsd States by the system of jurisdioiotal aniry, in which the
regular courts arc granted the linal po\¡,e¡ to an¡¡ul o¡ condem¡ acts of the Public
Administration.

Because of No¡th American influence, the principle of unitary jurisdiction
has prevailed in Brazil since 1891, the date of the flrst Republican Constitution.
The legular courts have been given jurisdiction over cases involving both private
and public law. During the Empire, however, administrative action was i¡¡rmune
from judicial scmtiny. Defense of individual rights and interestrs was exercised
within the Administ¡ation itself. V.icente Pereira do Rego, in a pioneering work on
AdmiDisl¡ativo Law fi¡st published in l-atin America in I 857, summed up the
understanding of the time:

To administer is not only to execute laws and decrees, which is the role of
active administsation, but it is also to resolve any difficulties of execution,
and to adjudicate complains üat the execution may provoke. This is the
fuaction óf adversary administrative proceedings.

The powe¡ to administer, taken in its broadest sense, logically implies,
therefore, the power tojudge adminislratively; that is, administrative
jurisdiction or adrninistrative justice.

J
,¿, art. 5 (XXXV).

/¿, ans.68 to 8,1 (lv).

Conryn lio ot R¿pctisóes .scritas sobt¿ os ¿l¿ ¿nt6 & Ditcito Adninist¡ariro I I (3d ed. 1877).

I 
cqtsr. of 1988, sd.49 (9.
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l¿,ar.49 (xf).
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In his classic wolk on Brazilian Ad¡ninistrative Law,ó António Joaquim

Ribas emphasizes the prohibition against the Judiciary's hearing admi.¡§rative
disputes, in view of Ui fmperiat constnr¡on's sttict limiiadon of judicial
jriÉaicúoo to "civil and crimio¡l cascs."7 He also added, that sccording io the

prevaiting doctrine of úe time :

"Even if thc Constitr¡tion had not been so cxPlicit' the funda¡nentsl
distinction that lcgal science makes b€tween thc spheres of action of the

iudicial and the aáministrative powers would bave produced the same resulg

Ld thc Constitution should always be interpreted in accordancc with the

principles of legal science.

Moreover, the doctrine [of Pemitting judicist review of administrstive

actionl is incompatible with the principle of the separation of pow-crs

enshÁed in A¡ticle 98 of the Constitution. The Executive would be placed

in a dependent and subo¡dinated position in ¡elatircn tothe Judiciary if the

forme¡"s acis were subject to ¡eview and conEnnation by the lstte¡ power,

whenevet üe panies dáemed it convenient to proPose an appe¿l on the

pretext of injury o thcir righs. . . .

The Judiciary, which is independeut in our political organization, would

assuro" a c"it"in sup"rintendence over the Executive if empowered o judge

administrative appeals. In this fashion, Executive re§pol'rs-ibiü-ty would bc

nuttified. a¡rd thi iExecutive would become incapablc of fulfilling its exalted

mission.S

An l84l l8w confened jurisdicüon to decide admini:tratirc disputes, even in
cases of conflica of jurisdictim, upon the Council of Srate'' This staN¡e slso

cre¿tcd advcrsa¡y P-rocedurp for administrative di§putes within i's ju¡isdiction'

Duriag thc Empirc, however, a complete administrative court system was

never in effát. The dlecisions of the Couocil of Státe, \f,hich were subject t'o finel

review by the Empetor, were §imilar to the ñrst p,hase of.the Frencb Conseil d'Etat
before it was grarited typical independent and definitive judicial Powers' It w8§

""tt"-"¿ "fti 
tt 

" 
.vsíem of suboidinaüon which, in French law, was charactedzed

Á iustice retenue ftLtained iustice), since it depended upon the Emp€ror'§

apiroval. Adminijr¡ative üúgadon involving public frnances.was co¡trolled by t¡e

T asury Trilunat which, úrñugh regulations, granted jurisdictio:t to fiscal and

customi auüó¡ities, under üe suPcwision of the Minister of the Treasury'

Visconde do Umguai, in a notable synü€sis of administraüve law of his

time,lo underscored üe fact that:

a
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Adversary sdministrative ptoc'eedings concerning the Treasury and oüer
govemmental deparürents have a¡ extremely insignifrcaat foundation in
tegisLation enacted sp€aiñcally by the lrgislatue. The advetsary
administrativc procecdings that we do have is for the most Part, if not
cnti¡ely, a resr¡lt of govetmenra.l regulaüom, issued by vimre of legislative
authorization, üat st¡ted no outlines for it "
This same author, who studied at length the gcnesis and formation of üe

Cou¡cil of state in the Empire, shows that even in litigated matters, the jurisdiction
of the Council of State vras merely coDsultative. " His emphatic coDclusion is "that
ttre organization and natue of üe Council of State given to it by out lav¿ Ploves
wbat I bave said: The Council of State was perely a consullative body and lacked
jurisdicüon to rcsolve diq)uies otr its ol,,m.""

Iv

After hoclamaüon of the Republic on November 15, 1889, the structurc of
the branches of govemment was redefmed in the fi¡st RcPublican Constitution,
promulgated on Februsry 24, 1891. The powers of the Judiciary are füly
concentrated in its exercise ofjurisdiction. Thc Constitution adoPtrs üe Principlo of
mitary jurisdiction, divided among the Federal Supreme Couf and the oüer
fedc¡al a¡d statc courts and judges, but permitted a scparate syslem of military
courls. The Coucil of State and the Mod€rsting Power, both characteri§tic of the
monarchist system, we¡e abolished. fn I special study of the Council of State,

Temlstocl€s Cavelcanti stated:

With the advent of ¡he R€public, sdministative jurisdiction was abolished. A
¡egime w8s adopted thst climi¡Áted the duality of the juridictional systcm.
ControveEies 8te to bc decided by a siagle judicial systcm composed solely
ofjudicial tribunals ihat 8re part of thc courts . . .

A.ny administrative decisions,.even those made by adminisrative agencies,

are subject o judicial review. "
I-ater republican consti¡rtions funher confirrned üe jurisdictional monopoly

of theJudiciary. Access to jtstice b€came a subjective ¡ight of the citizen, forming
an integral pa¡t of the list of frmdamental rights. The 1946 Con§tih¡tion emphasizÉd
the principle of the gua¡antce of eccess to the courts, proclaiming that "the law
shatl not exqlude any injury to an individual right from coo§idemtion by the
Judiciary."tsAlthough acts of the Suprcme Command of the Revolution of 19ó4
*er" 

"*"lud"d 
from-;udiciat review 

-temporarily,ló 
the 1967 Cotrsdnrtion rostored

6 
A.i¡iyl", D¡¡ci¡o,ldrriti§mnw Brotit¿no ]tr,2(18lf.t.

' cqlsr. of 1822,srr. 15l.

3 
A. Ribas,.r¡p¡d note 6, at ló263.

e 
l.a* No.23t of Nor. z3, l84l. The Councit of St¡te w¿s provided fo' in ChaPlcr vII' Till¿ II ofthe

CqrstiNtion of 1822. Ii wás a cofl§¡hative body even in matters concemed with üc e¡ercisc of the

Moderátin8 Powe. of the E¡uP.mr, corfered upon him by Aricte 142 of Law No 23l'

to o*io abre o Di¡¿ho A.tt ittis,?tivo (2 vols. 1862».

ll
l¿, vol. I, at t53.

t7
I¡w No. 234 of Nov. 29, 1841,aí.7.

rl
visccndc do UruBr¡ai. §¡pra norc lo, vol I,at 301.

tn 
caralcanri, 'o nosso Corrs"lho dc Estado', 24 Revi§a de DiÉito Administtstivo I , 8 ( 196l ).

rl
Ccnst. ot 194ó, ar. 14l §4.



fr¡ll iudicial iurisdictionrT, which was preservcd in it§ entirety by úe 1969

nefórm.lt This guaranty is Eife¡8ted i¡ thc prcse Coo§titrrtion: "T}¡e l¿w sh¡ll not
exclude ftm judicial review any injury or thre&t lo I righl" "

Throughout the pcriod of repubücan corstiu¡tions, conEol of legality hás

Uecn based dn üe principte of uni-iary juri§diciion, to which tlre Administrative
Branch's disputes arc submiaed. The concession made by Article I I 1 of üe 1969
Constitutio¡al Amendment, pc¡rnitting cr€atio¡ of a contentious admi¡iscativc
trib¡roal to decide cas€s betwie¡r civil servans ¿nd the Fedcral Govemment' aad

bnoadcned hy Constiu¡tional Amen&nent VU of APril 13, 1977, which permittcd
üe creation óf a siriilar body to decide tax and social secüty questions, did not
prasper. These bodies - that wcre not created would have noju$9i{ nower'
whici meant that thc Judicial Branch woüd evennrally retain had firll ¡nwer of
judicial review. Equally fruitless was üe provision üat accessio th€-couns could
-be 

condiúoned upo¡ exbaustion of adminisEative remedies.- The I 988
Coostitution definitively put an end to these timid atlcmpts to restorc' ifonly
partially, a formal adminisEative court system.

v

Administrativc acts devetqr wiüin a pre-estabtished legal framcworks. The
legal mle, which is binding upon-borh admi;isualors end thce affected by ile 

.
adioi¡istration, is thus a tiJ that bi¡ds rhe ftecdom of action of the auüority. This
fimit or legal containment of üe administative power is called a lin*ed.power,

Qrcder vitlutado)because cvery administr¿tive act is subordilr¡tcd or linked o a
priorjuücial nonn, that is, ¡o the rule that per¡niis úe agency to perform úte

administrative acl

This subordination does not mesn, however, tbat the Administration is not
permitted a certain latitude in its ¡eview of facs aad solutions, indcpendent of any
iegal predeterminaüon. As Jellinck has^o,bserYed, "The concePtion of a state whose

ev-ery'acüvity is linked is u¡workable."2r As the field of governmcnt involvement
grows erer larger and is dfuocted daily to ncw societal tasks, it becomes imperative
á supply the SLr with the material mea¡s of cfficient and-Prompt action'
Admiiiit¡ative activity, today mo¡e inten§c and varied, multi¡lies in panicular
'aspects tlEt csmot be ;xhaustively trcated in the minutiae of legal texts. The social
pd"no-"noo 

"- not bc enslaved Ly straight-jackels, nor even by §eat-belt§. So tlle
idministation needs suflicientJy flexible ways and meals o deal with pressing

and disPa¡ate complaints,

33

The Administrstion thus frnds, in the process of its performance, a field in
which it may frrely dwelop, and withia which it may select iis man¡er of acting.
Subjcct always to tbe lcgatity of his actioos, the arlmiñistrator may lawfully
evaluate for himself the appropriateness and expedience of his adminGtstive acts.
This self-detcrminativc capacity rcpresenfs üc discr€tiona¡y power of üc State,
which is ñrlly cxhausted within the sdndnisEative sphere, and cannot be üe object
of consideration by thc Judiciary. The appropriaien€ss of ¿n act may, in certain
cases, be re-cxamined by the Aámini<¡¡1¡on itself; io no case may it be reviewed
by thc Judiciary, which is barrr/ from expressing itsef.

Proper legal balancc rcqufuts that thejudge and the ,rlminisüator pl¿ce
üemsclves at their respective polcs, each carrying out the typic¿l ñmctiotrs for
which they are quatified not only by degrces of authority, but álso by professional
training. In üe Unitcd States, it w¿§ p'ircis€ly judicial invasion of the discretionary
Seld that rctarded the sysematic formation of á body of a.lmi¡istr¿tive law, as
Roger Pinto poinad out in his su¡dy of North Americg¡ constitutional
development--

The administrator, endowed üth Facticál experiencc and a greater capacity
to adapt !o facts, will decide administrativc problems more flexibly. It is not for the
judgc üo substitute judicial dcterminatim for cxecutive action. A dicta¡orship by
the Judicia¡y would be as harmñrl as a l¿ck ofstandatds by thc Administration.
Inviolability of the discr*ionary power,bowevu, is not ab6olu¡e. Alüough
sovereign with rcspect to appropriareness and conveni€nce, admiñistraüve acts are
subject to judicial scrutiny of thcir legality.

Thus, one has o define the conccpt of discrction in the prcsence of the legal
norm. Defining its content and its limits, on€ will have traced the border betwecn
legaüty and approp¡iateness, between judicial coneol aad adDdtristrative disc.etion.

The classic defi¡iüon of Michoud expresses, in general terms, ü.e meaning of
discrctionar¡r ¡nwer; "Disclctionary power exists wheneve¡ an aq$ority acs fteely
without having is corduct dictated in advance by a mle of law."á

When the law expressly detennines the manner of performance, the
discretiona4r sphere cnds. AdminisEative proceedings are lid<ed to legal
determinaüons. Thc Administration does not €njoy the ft€edom to choGe b€tweeD
one or another method of exec.t¡tion. Instead, it must substaBtially reproduce the
content of üe legislative rule. On the other hand, if the law does not s¡rcify the
contrext of ,dñinistrative conducq or ifit pennis a choice among altem¿tive
solutions, then discretionsry power fully exists.

Nfsndatory jurisdiction is, in a sense, the opposite of discretionary
jurisdiction. They are anüonl¡ms that repel each other through concoptual

2 [.a"ri"d"l'Ét t"u* Etás Unis 195 (195().

2'Altcmarcly,ttrcoiscila.¡d'sforrrul¡:'TheAdminist¡ationposs€ss€sdiscr€tioíarypowcrwhcnitis

not bornd by th€ law lo adopt a pr€dcier nei attitudc. It has rhe choice ofadion or abstedior\ or, ifit
does act, the choic.e amor¡g div€ñe deci§or§ . . . Discretion¡ry po\rer is a ceriain fr€edom of d€cisian
lcft to thc ádminisr¡arion.' Sec MarcGl Waline, "Etude sur Ie pqrvoi¡ discétiomaire de
I'Adñinistralion' 198 Rcvue de D¡sit Pubtique 47 (1930).

¡6 
I¡sdn¡tionat Act No. 2 of ocI. 27, 1965, ads.6ríd l9o

17 
const. of 1967,ari. t5o § 3.

18 
c«st. Amenrl. I ofoct. 17, 1969, ar. 153 § 4.

re 
consr. of 1988, ari. 5 (xxxv).

¡o 
Cqrst. emend. ? ofApr. 13, t9?7.

2 I 
La doudna generale del Diritlo dello Slato - ilalisn tr¿n§lalion 177 ( t 949).



incompatibility. Where there is compulsion, discretion ceases. Whe¡e disqretion

appears, compulsion is repulsed.

Administative practice show§, howevcI, üst thos€ extreme 8nd calcgorical
models a¡e rare. Usually, no act is either totally cornpulsory or toPly - -
discretionary. Most adminiskative &cts are a btcnd of botlr' in which either
adminisuative freedom or ad¡ninistrative subordination predominates. The enor of
classical doct¡ine lay in considering an administrative act as an indivi§ible wholc
and classifying it in-ooe or the othei of üose categories. If we 

-Pausc.to 
analyze an

act's qeatioD, however, we will conclude that compulsion ot discretion ap¡rar
with respect to eách of the essential elcment§ of üe acL

One can no ¡onger speak of a discretionary act as an organic whole, but
r¿ther of discrctionari sspects related to deaermined elemen¡s, such as motive or
subject In the beginning;f this cenb¡ry, Maurice Hauriou'§ w¡iti¡g was among the

firsi to perccive the importaace of this distinction:

There arc no discretionary act§. There i§ a certain discretionary power of the

Adminiskatof found in more or less all acts and which is essentiatly üe
power to examine üe appropriateness of the administrative measr¡r€s This

fowe r is discretionary tiéor.is" m" 
"d-ioi"trstive 

judge is not the judge of
ihe appropriateness; ihe exam.ination of ürc sPpropristeD€ss i§ left entircly to

the aciive adminisrration, cor»tituting its resewed domain. There 8re acts in
which the question of oPPofiunity is morc imPonsnt than in-othcrs, but thcre

a¡e no acts;her€, ksidii the quesúon of appropriateness' the quesüon of
legaüty may not be raised, or even the question of administrative morality;
administratiwe legatity and moraüty are not discretionary, they are

matrdatory."

Reviewing the creation of an administrative, acq recreating-its etiology, we

may diagnose the influence of the disc¡etionary power over thc different parts

whictr iticomprises. According to its nan¡re, each essential element may fall within
tbe area of legaüty or opportunity.

The first stago of an administrative act is verihcation of specifrc leSal

authority. Each au-thority poss€sses tlrc Power !o act tllaf stems ftom a rule of law'
AdminiÉuative agencies üve no g"n.rál or universal jurisdiction' Broad as it may-

be, jurisdiction ¡ñ.ust arise from a legal provision. Is range-does not depend uPon

ttré-witt of ttre party who exercises üatiurisdiction; rather it stems from a Prior
legal precept.

The rule ofjurisdiction is not a product of volition but emanates. f¡om the

no.-, iii" ,tot u 
"ib.¡ective 

c¡eation of the adminisrator, but an objective criterion
of the law. In short,lt is not a disc¡etionary requiremcnq but a mandatory elcment'

Performance of the act presupposes, on the other hand, certain objective
a¡teced€nts. An administrativi audórity neithcr acts in a vscuum nor arbiEarily'
Cerrain factual o¡ legal situations determi¡e its initiative. The füst dynamic stage

of a¡ administrative act, therefore, i§ veriltcation of üe existencc of motives'
Immediately thereafter comes an examination of thc validity of these motives, so

2a 
2 u ¡,risp,,ut"trce a<i iüist¡ati¡€ ¿e ) 89 ti 1929 lU (lg2g».
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that the authority may determine the need for it to act and dre proper meafls to
obtain a result.

It is precisely in the sequence of thcse two slages that the discretiona¡y
el€ment is ios€rted. Whe¡eas verificaüon ofthe material or legal €xis¡ence of
motives is only a process for dercrmining reality, in the cvaluation of these motives
üe administrative act bec,omqs subjective. Whether motives exist is an objecüve
matten imperfect observation results in an er¡or of fact or of law, subject to control
of legality. The weighing and measureme¡rt of motiv€s, as determining causes of
the a&ninistrator's action, corespond !o a psychological process belonging to the
discrctionary sphere.

After leaming and analyzi¡g üe a¡tecedcnt§, thc auüority manifcsts itself by
an action or omission üat makcs its obj€ctive cóncrete. It is principally i¡r this
sector tbat üe disc¡etionary poweioperates witl¡ the great€st amplih¡de, This is it§
own terriary pr excellezce. When no legal rulc requires the auüority to p€rform
or not to ¡»rform a detcrmiDed act, the ability to decide freely b€longs to t¡e
Administation, according !o its own conviction about the act's sppropriateness,
justice, expedience or necessity. The core of disqetiona¡y pon er, its most
important and habitual psrt, is üc free determination of thc object of the acL

Nevertheless, the element of purpose is superimpced upon free choice by
the Adminiseation. In the choicc of the object, ahe agent is not limited to
evaluating üe antcccdents ofüe act, that is, those objective factors that require tle
administrative action. He detemrines the proc€dure, particutarly taking into account
the reach of hisjurisdicüon and the public cnds thatjustify this interfertnce. He
acts in rclation to the motives so as to realize legal ends.

If thcsc goals can bc only those detcrmincd by law for üe specific casc, and
if the agent cannot lawfully substitute them even for another public goal, it is
evident that the purposC of t¡e act represents a limitation on discretion, a barrier
against expansion of opportunistic cdteria in the detennination of the objocL
Ultimately, purpose is always a limiting element that does not compon wiü
discretionary appraisal.

Finally, in its expression of the administr¿tive act, the autho¡i§, is obliged to
obey the formal requirements established by thc legislator. Thereforc, the essential
role of form is ¿noüer condition tying dre hands of the administrative agent. Only
when the form of the ¿ct may be frcely chosen ca¡ the discretionary power operate.
The non-obse¡vance of prescribed legal formalities vitiates the juristic act and
makes iS legality open to question.

This analytical recor¡struction shows that üere is no absolute discretiooary
power. Discretion may affect ccrtain elements of the administrative ac! but it is
subordinated to explicit or implicit limitations. Discretion enjoys an autonomous
a¡ea within which it can act enürcly as it pleases. Neverthcless, once it violates its
legal limits, the mechanisms for control of legality mobilize to confine it within its
own domain. Strictly speaking, discrsüon functions in a system ofsupervised
freedom. As Seábra Fagundes has stated, "With respect to jurisdiction, purpose and
form, the discretionary act isjr¡st as subject to legal prov¡sions as any other.""

I 2 Revisr a de Dir.ito Ad mi nisr rarivo, 5 8 ( I 948).
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The discrctiorary power is thus a faculty g¡s¡t€d ao thc Administrati@ to
júge the vnnh ol thc no¡iv¿s a¡d determine the oDiecr of üe administratir/c act
wbcn not pI€scriH by a nrlc of positive law. It is üe right !o cboosc theprzt
when not csscnüal. -It is subjccted not only to cxocrnal limias of legality (which
Victor Nunes l¡ale symbolically calls üe horizontal limis) namely: jurisdiction'
essential fom, and the matrrial existotrct of the motives, but also to intemal limit§
(which may be desc¡ibcd as venical), that have to do with the oüservance of the
legl purpce.

Limiting discretionary power is incumbent upon the Judiciary. Detennining
whether a¡ ¿dmi¡isEstive suthority has exceeded üe limits ofis discretion is not
merely a question of fact, but rather one of law. The Judiciary has the power to
examine not only the outc¡ f¡amework of the administrative act, but also the
iqtemal conditio¡s of legality.

The judge is not forbidden ftom examining fach¡al matte§ relat€d to an
administrative action. The view üat the coutts cán only review extsi¡sic elements
of üe act is based upon a false conception of the merits, as Seabra Fagundes has

domonst¡ated. DeteEnining the existence of motives is ásubstsntial legal question.

If the administrator bases his actions on non-existent facts, or upon a false
interpretation of actual facts, the sub.stantive basis for üe act is invaüd. If the
motive, which is the antecedent, is absent or defective, then the act, which is the
consequence, will be iltegitimste,

In 1894, Brazilian legislation accepted this pri¡ciPle when it Provided for the
illegality of adminisüative acts or decisions if they failed !o apply or incorre.cdy
applied the law in force, stating;

Thejudicial authority shall be based upon legal reasoning and sball rtftain
ftom coosidering the'desirability of admiaistrative acs ftom üe point of
view of their appropriateness or convenience.''

A valid administative sct is binding erg¿ omnes. Both private parties as well
as the adminisElation ibelf must ob€y it under the classic principle'bgem patere
quam ipe fecisti" (ollLe is subject !o one's own rule§). Thc effectivcoess of üe
administ¡ative act, like that of legal transactions in gcneral, may bc iostantaaeous,
or may depend upon ¡ subsequeot act or fact that is a condition sr¡sp€ndi¡g its
effectiveness or a requirement for it to take cffcct. AdminisEative acts may alsó be
sr¡ccqssive i¡ nanre, that is, they may become effective at distinct Eomen§ tb¿t
follow each other in time. In contr¿st to privatc juristic acs, adminisúative acts are
usually self-executing in the sense that the Adm,i¡istration has the abiüty o coerce
obedience to is ordeñ and iEEuctio¡s. In exceptional circumslances, the law *ill
condition üe effectiven€ss of an sdminist¡ative act upon judicial enforcement, such
as the collecüon of tax dcbs o¡ the condemnation of private pro¡rrry for public
r¡se. The usual rule is that administrative acts are self-executitrg or arc executed
administratively.

_- -Poder discriciorxüo c asáo ¡¡üit.ária da Adminlstla§to" 14 Rcvisla de Direito Adrüini§Etivo 65
(1948).

21
Lrw No,22l ofNov.20, 1894,4r. l3 § 9 (a),

YI

As sl¡tcd above, judicial control ove¡ administr¿tive acts and conEacts is
add¡essed to cither extinsic legaüty (urisdiction, object and form as determined by
law) or intrinsic legality (üe sctual existence of motive ¿nd observance of the
legally dctermincd purpose) of üe adminiseator's intcnüoual acL

AdminisEativc scts and contrscts arc bound by the principle of tegality by
which, uader a rule of law, the limitations of power a¡d th€ supremacy of the law
are afEmred. Boü Public Administration as well as private parties, although ücy
sre not on an equsl level,28 have their bebavior conditioned-by üe imperaúve of
legal rules. Even the prcrogatives of thc AdminisEation, which permit it to act
unila¡erslly a¡d compulsorily always emanak f¡om the law and are always
exercised withi¡ is ambi¡-

As I observed in an early work:

The administrator should enjoy ar area of broad legal authority \Á,ithin which
he can fteely act. The cont¡ol of legality has as is task, however, the
patsolling of the borders, so as to prohibit abusive excursions and maintain
the discretionary power within its legitimate domain. At the legal level, the
administration functions in a system of supervised lib€rty: it is pemriúed to
do everything in benefrt of the pubüc interest except that which offends üe
law. The noüon of legality supervises discretionary a-ctivity, without
interfering ücrein, rmless such activity is exorbitant,"

The idea of legality encompasses, primarily, üc rule of legal authority,
which co¡fe¡s on an administraúor a certain power or capacity to act in tle D¿me of
the State. The law spccihes the degrce ofjurisdiction, which can be neithcr
presumed nor conceiv€d in sbsolute te¡ms. There is no general or universal
jurisdiction in a.lministrstive mstters. As broad as it may bc, jurisdiction is always
quaüfied by and arises from a lcgal provision. As I sta¡ed in my prior study, "It is
not he who wishes tbat has jurisdiction, but raüer he who has been granted it by a
n¡le of law. Adminisnative iurisdictio¡ bas a.lways a mandalory elemenl
objectively fixed by the lcgíshor."s Adminisrative jurisdictióo, in short, is the
elemena of caprcity which, togethcr wirh thc lawfulne.ss of the objea alüd theform,
complctes the validity ofjuristic acs in general, as set out in Article 82 of üe Civil
Code.

The notion of legality of sdminist¡ativo acts is not cxhausted, howe.ver, by
these exaemal elements. The ¡dministator does not look after private or selfsh
interess; he holds powe¡s that permit him to ca¡e for collective interests. His
conduct is determined by objecüve antecedents tbat inspire or condition iL An
authority wiü jurisdiction do€s not act in I vscuum: it acts as a fi¡nction of factual
or legal aspects that dclcEline its deliberatio¡». The admi¡istrative act retains a

Accoding !o Hari(r¡'s wcll-lñown dascriptior\ Adminisrr¿iivc law is lhe law of un€quat persois. See
P¡écis de Drcir Adminisrrarif et d€ D¡oit Pubtiq vtl Ci'ed. 19 t I ).

C,'fácito, Dir¿iro Adt titr;starir,¿ 25 (S¡r¿iv. 1975).

30
Id-, at 26.
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casual nexrs with ¿terminin? motives,whcÑf, actua! exislence bccom€s &

cond¡tion for leg¿lity.

It is not sufñcient, howcvc¡, that üe authotity have juridictiori, that üc
object be Lawful, and that the motives be adequate. The rule ofjurisdiction is

noi a blank check made out to the administrator. Admidstration necÉssari¡y

se¡ves charactcrized public interests. It is not lawñ¡l for the authority Úo use

its powers to satisry pcrsonal sectarian, or poütical interess, nor wen
an6ther pubüc intercst beyond its jtdsdicdon. A legal rule serves spocific
purposes that are exprcssed or impücit in its texL"''
'f:ne purpose that tbe law desigrates is, thertforc, anothcr essential element of

üe legality ofadminist¡ative scts, i¡¡ accodance with the common t¿aching of
Braziüan legal schola§, as well as those of comparative law. As Hcly Lopes
Meirclles has pointed out:

. . .[A]n administative act without a public pu4rosc is incomprehensible . . ..

The object of the administrative act is that which tle law expücitly or
impticitly indicates. It is not for the administatotlo choose ¿notlEr, nor !o
substiu¡te üe one indicated in the ¿dministrative norqL oven though both
seek pubüc goals. In this regard, tberc is no room for choice by the
administraor, who is entirely bouod by the legislative will."
Celso Antdnio Bandeira de Mcllo expresscs a similar opinion:

Thc law is not indiffet€nt to the rrse of onc jurisdiction oi anoüer in the
pursüt of I givcn pi¡rpos€. Each law has its own goal. Each "powel'
expressed as an administrative jurisdiction i5 nothing morc than üe reverse
side of a specific duty to implement a ce¡tain legal goal. Even whcn one
seels a legally vali{. objective, one mu,s¡ reach it by mcars de§ned by law as

the prcper wsy !o ¡each that objective."'

The classic teaching of Roger Boiiurd had already adopted üis opinion
when he estabüshed the tinkage of the administrative &ct to thc legal and obligatory

Frrpose:
Wiü regard to the goal, there is never discretionary power of üe
administrator, for he is never free to judge the objective sought to be
achieved. The goal is always imposed by t¡e law and r€gulations, either
expüciüy or impticitly.-
Itaüan doctine has accopted the ideaticai principle tbat the ca¡.¡s¿, stemming

from the law, integrates the classific¿tion of administraüve acts, a§ Cino Viüa
makes cle¿r:

Bec¡r¡se thc administat¡ve act is by its ¡anrre unilateral, it is generally
suppofted by public utiüty. The curent doctrine is that every c¿le8ory of

"'Id-,u,.-28.
a 

Dircito Adni,tistrativo Bratil¿iro 128-29 (l4th d. l-gag).

" 'o d.*io d. pod"r,' 172 Rcvisla dc DiEito Admini$arivo I, 7 (l988).

v 
Pr¿cis d. D"oit Adniirmü 228 (1935\.

sdminisrative act has as is reason a garticular sPcaies of Public utility which
üe legislator had deter¡nined it to be,

A simila¡ di¡ection has been taken by Anglo Saxon law, with some variatio¡ts
in ¡ermi¡ology. Discretionary power has as one of its comerslones 8 purpose
de fined by law. S.A. De Smith has su¡nmarized the position of English law:

Discretionary powers mtst be exercised for thc purpce for which they were
granted . . . h general, a discretion must be exercised only by the auüority to
which it is committed . . . It ml§t act iD good faith, must bave regard to all
rclevant considerations and must disrega¡d all i¡relevant co¡sidemtioD§, Eust
not seek io promote purpose atien to üe lettcr or to thc spirit of lhe
legislation.üut Eive it power to act, atrd must not act arbitrarily or
capncrousry.

The same concept reappears ia Spuúsh legal literature. To cite one among
marry possibilities, Sayagués Laso lids written: .

Administrative agencies are placed in a situation of d¡rv, wlüch they perform
through determined legal powers $a¡ted to üem by lhe law. Therefore,
upon exercising ttrese powers, they must act iD accordance withthe purpose
of their assigned task, renouncing any gien idea tlut might cause them to
deviate from their tratr¡ral conduct. . . .-'

The list of citations is endless t¡Ét suppol the univenally hcld rmderstanding
that resp€ct for the legal objcctive, expressly or implicidy contained in the legal
rule, is an essential condition for the legality ofadministrstivo scts.

Brazilian doctrine, case law a¡d even a statutea have alrcady incorporatcd
üis conctpt, thmugh which the guarantee ofprivatc pa¡ties - individuals or legal
entities - against üe more subtle for¡s ofdiStortion of administrative legality can
be perfected.

Thc failure of the administrative egent to heed the specific goal o which üe
law addrcsses the exercisc of hjs jurisdiction is grounds for nullifying üe
admiuistrative act, either at the administrative level itself, or by judicial means. The
use of adminisuative jurisdiction to perform an act that is not meant to rcach the

legal objective, but while appearing to do so really serves another purpose,
constitutes a particular type of defect in administrstive acts. I¡ this inslancc, the
expression of the agent's will ukes a direction different from that conceived by the

legistator, and therefore deüales ftom üe legal targel The ca§e law of dre F¡ench
Councit of State (Co nseil d'Etat), (wfuch fashioned this specific means of appeal
bec¿use of misuse of power) baptized it with the name that has become well
klown detounteme t de pouvoir, ot 'n lhe vemacular, a "deviation of Powof' or a

"deviation of purpose."

'5 I Dirino Anrrri,,i"¡rat¡,o 376 (3d ed. 1948).

% 
Judicial Re\icte oÍAd inisrrurivc Action, pp.6l, t72(lst.¡. 1959). On rhc s¡mc subj.cr, se€ also Hood

?hilliÉ, nÉ Co s¡it¡ttio,rf,l IAi, ofcrcat B tdina d¡hcco nonv.akh 406 (1952).

31 
t Tra¡aclt d¿ Derecho A¿ni i!r¡ro:¡ir<,44g (1953).
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The seed f¡om which üis mechanism ofjudicial conaol grcÚ was the
famous opinion of üe Frcnch ¡dministrativ-e tribunal ratificd by the EmP¡or ir ¡he

Iesáars case, issued on February 25, 1864.3e It annulled an 8ct by the M¿yor of
Fontainebleu, who, in the name of the police power, had denied aPpellslt
perrnission to have his carriages enter the coutyard outside tlrc train station !o pick
up disembarking passengers. The tribunal found that tl¡e Purpose of the
adminisEative act was not, as it should havc been, to provide s¿ti§factory service to
ftre public; instead the real objective of this discretiooary power was, to Protect a

monopoly of sewice for another, previously auttrorized transporter.-

Henri Ebren, in his monograph dedicated io the subject at the begi¡niqg qf
this centriry, underlined the originality of this creation by the highest French
administrative tribunal. By penetlating into the intimacy of the admini§t¡ative act,
it made it possible to determinate surreptitious illegality; "A rather ingenious
theory, that of üe ddro urn¿rnent de pourair, allows the most hidden, or.most
imperceptible, and perhaps the most daogerous defects, to be reached."''

ln lhe " détounvnent de pouvoiy'' ocotrs" substiiution of the desire of the law
for the prsonal desirc of the a¿ministra¡or."a2 The intrinsically defective act retains
its outward appearance of faimess, bur at its core is spoited fruit. In the wo¡ds of
Henry Ibsen, "It is the¡efore necessary ¡o seek dle d€termining causes underlying
rÁe appeararae of lhe act. This means tha¡ the eat 

^ppears 
to have been regularly

and legitimately p€rformed, but ¡n reatiry, it is vitiated by the purpose of tle
adminisrator in p€rforming it.""

Duez ancl Debeyre show the importance of making an "administ¡ative üe" .
impossible by repelüng any deviation of power. "The deviation of power can
hypocritically mask isetf beneath appearances of correclness that in reality a¡e
talsely affirmed."q

kr their book on recouse against administrative acts in the countries of the
European Economic Commrmity, JJvI. Benoit and M. Fremont did a comparative
study of the systems in effect in Germany, Belgium, France, It¿ly, Luxembor¡rg
a¡rct Holland. In all of üem, the defect of deviaüon of power is either expressly by
statute (Germany, Belgium, Luxembourg and Hotland) or by case law @rance and
Italy) ¡egarded as grcund for a,special action to an¡ul administ¡ative acts for failure
to observe the proper purpose."

' This decision was confi mred by another d€cision on June 7, I 865.

a0 
See Henri Welrer. Iz Ca Írcte Júisdictiot Et de la Moratité Adnintera¡h,e 16l'{}4 (lvzg).

a I 
ntéori¿ du D¿tou¡nentett dc Pouyoit 28 (lgot).

I¿, at 30-

o1 
lc:,ut36-

Trairé.lz Dtoh Ado¡itísrtutü 398 (1952)-

" t " Rnrurt,outr" t 
"AdesAd 

i¿ilr.¡a¡ifs dans les Pays d¿ la Codnarttu EcononQue Etropéatne
(1971).

4t

I,trfrjtly, " st iqmefio di potere" is a ¡erm characterizing an excess of power
rclated to thc violation ofrhe tegal objective, which pemrit§ thejudicial armulment

of an adm¡nisuative act.6

After a thorotrgh study of the French system, ,ulio A. Prat, in a complete
monogmph on doviation of power, showed that this doctrine ha§ boen accePted in
countries with independent admi¡ist¡ative courts, such a§ Bolgium, Italy, Gemany,
the Nettrerlands, Portugal, Sweden, Greece, Turkoy, E$apt and Colombia as well
as in üose of a traditio¡al unitary iurisdiction, such as t¡e United Kingdom and
Unired St¡tas.a?

Spain, which according o Prat had nor accepted appeals based upon
deviation of power,as expressly üsted ir in is 1956 l-aw of Contrentious

Administrative Jurisdiction. Decisior» of the Spanish Supreme Coun on this
subject have inspired large amouus of legal doctrine,ae

In North Americ¿n law the concoPt of ¿I¡r¿ ür¿s has been accepted in
situations correspondin gto ütournement de porrvoir, cta§sifying them as abuses of
dscre¡ior. We shall cite only two examples. In the celeb¡ated case of Yick Wo v.

Hop¿i6,r üe U.S. Supreme Court invalidated an ordinance requiring a permit to
operato I wooden laundry, Although it was a discretionary ordinance and

unobjectionable on its face, it was apPl.ied with a purpose of racial discrimination.
Os¡e¡sibly its purpqse was fire prevcntion, but pemrits were denied to all 200

Chinese appücans and granted to 79 out of 80 non-Chinese 8pPücant§. Tho Coult
concluded tlag 't',Io other reason exists, except for hGtiüty to the r¿ce ard the

nationatity o which the petitioners belong, and which, in the eye§ of the law, is not
imtiflred.';?t I¡ a more recent decisioo., Kennedy Park Homes Alssociatiottv, Ciry of
-Lackawana,sz 

the U.S. Supreme Court upheld a decision tha¿ had decla¡ed
rmcor»ti¡¡tio¡al denial of a rcquest to connect a residential complex to the city
sewer syst€m. This affirmance was base¡l upon evidence that the authorities had

a6 
/d., at 3t8; Pietro virg a, La Turela ciurisdizionale nei confonti dztla PubblicaA minis¡mzíone 261

(re7l).
al 

Dela Des,,iaci,in de Po¿t¿r(Montcvideo 1957).

o8 
r¿,ar 336.

a9 
s¿¿: Matinez Usrrc , Des,iaciótt de Pod¿t,Mn rsia, ( l95q; s.M, Retoril lo Baq.w, *la Desviació¡t d¿

Pod!¡ en el D.techo E§pañol' 22 Revista d. A¿nitúsrración Pública (1957);M.F. Clavero A¡Evalo,

"!a dzsviació de Pod¿r en la Reci¿nte Júisprud¿ cia d¿l Ttibu@l Skpreno," 30 Refista dc
Adnti iji,ra¿itu Pnbüca (1959); J. Trujilo Pena, "L Deeiación de Po.ler en Relación con el RzcLrso

d¿ Apetació ! ¿tSil¿ncioAdní i§tutiro," 35 Reaisra d¿ Adminísnación Púárrda (196l); J. A- Garcia
^freÁja¡o Fos," Aco,anién¡o Quaürativo & la Pre¡enió Con enciosoAdministratiwv Des'iación dc

Pod¿r ¿n cl Sisteña Espafio¿ ngente," 38 Rzvisra ¿lc Adninisnación Pública (19ó2).

lo
1r8 U.S.356 (1886)

5r 
s¿¿ Lawrence Tribe,l nte¡ican Con¡búio al lr¡, lae3 (2d ed. 1988).
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denied the requestonly to impede racial integratiou of an exchtsively white zone of
the oeighborhood."

The Fede¡al Administr¿tive Procedure Act of 194ó provides for judicial
rcview of those cases where the practice of an administ¡ative act is shown to be
"arbiu,ary, capricious, an abuse of discretiou, or oüerwise not in accordance with

Rotunda, Nowak and Young show, in light of the case law of tlre U.S.
Supremc Court, üat tbe defeDse of fhe p¡inciple ofequal protection of the law has
required examination of the admitristrator's motives. Whenever the purpose of the
act reveals an unlawful objective (racial or eúmic discrimination against m.inorities,
for example), the legislator's or admhisEator's freedom üo act becomes defective,
which signifies the unconstitutionality of the law or the illegality of the act."

vII

Diagnosis of the legaliry of a¡ administr'¿tive action by examination of is
compaübility with the legally established goal for üe exercise ofjurisdiction bas as

its starting point cortrol oftle notives of üe administrative act submined fo¡
verific¿tion of is legahty, Motive'ts the antec'edent of the performance of a
volitional act producing a juristic effect It is uot to be conñsed wiü the weight of
the evidetrce - a matter wholly co[taiDed wiüin úe discretionary ponion of t]re
act. It is the reality of the ¿ctual existence of the motives detennining üe
administ¡ator's conduct" Even though discretionary, an act is subject to veriFrcation
that the moüves üatinspird it acnally exíst.

Paul Dt¡ez has rcasoned rlat "the power of thejudge ro verify legality is not
strictly and necessarily limited to examinaúon ofquestious of law; he acquires the
power to ¡eview ccrtain facs when üey a¡e intimately liDked to üe question of
legality. Thus, thc legality/expedieucy dichotomy does not corresPond to üe
law/fact dichotomy." tr

Brazil's Federal Supreme Corrt, deciding a request lor rehea¡ing in Civil
Appea-t 7.307 on Decembe¡ 20, 1944, where the Reporter was Castro Nunes,
conlirmed is unde¡standing "that it is forbidderi for the Judiciary to examine rhe

convenience or cxpcdieacy ofa measure, but not üre merits by way of other aspecs
that may constilute a lhlse, defective or enoneous application ofa law or

5.¡-- 
See Fie¡ding, "The Rlghr rc Travel: Another Consdrutional Standsrd for l,ocal lánd Use Regularions?."

39 Univ. Chica8o L Rev . 6l l (1972).

- 
F¡ra8mph ?06, nore 2, Une I, ciled in Bemard Schwariz, ,4dr¡iris¡'driv¿ Ia¡' CasebookS (l9AB).

JJ-- 
2 T.eatisc olcotstitu¡io al lnw - Stbstatrcc a ¿l - P¡occ¿|ut¿ §§ l8.a and 18.5 (1986) (¡990

§lpplcnent).

lzs Actes¿e Gouvt,rcD,rnt I2 (Paris, 1935).
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regrfatioo, comideratiors that generally characterize illegality by improper
application of the law.""

Along this coostructive paü, Brazil has an abrmdance ofcase law i¡
consona¡ce wiü Seabra Fagundcs' posirion tbat the Eerits of a.n administsative act

- thc very area for discretionary powcr - is Dot ¡o b€ confEed with the

s¡¡min¡(q¡ qf sqtives tluough the prism of the,i¡ substa¡tive or legal existencc.
Sr¡ch an examination ües in üc lield of legatity,"

The judge's access to üe iDtimate featu¡es of the administrative act is, in
short, one of the factoE in identifying its legality. He may not investigate
adminisuative poücy, as long as it is üthin legal criteria and rules. The
investigation of motives detemioing the act ca¡ never go outside the bouuds of thc
substantive or legal existence thercof: The valoriz¿tion of existing motivcs is
privileged mattcr rcserved to tlrc administr¿tor iu the exercise of his discretionary

¡nwer. There is no obügation, whco issuing an o¡der or a decision, to slale the

motives behiod ig except when t¡e lsw so determiaes, or beuer, when the

administrative act is lint¿d to certain motives. Iuherent in discretion is lack of any
roquirement to.filrnish motives. In principle, unless the law establisbes üe
conha¡y, üe administrator may remain silent as to the motives detcnnining his
cooducL

Ifon the otbcr han4 an a.lminisEalor wbo is uot Équi¡ed to make cxplicit the
motives underlying his determination, nonetheless limis himself by manifesting e.t
abndantia ¡.}¡e factual grounds for üe act he performed, he then oPens to tbe j udge
the possibility of review].lj.r the reality oi the motive invokecl-

In a prior study, I have observed that "it is trot Decessary for the law [o have
fo¡eseen üe motives of the act (the case of li¡rkage) or th8t it imposed on t}te agent
a duty to enunciate them- If the giving of motives is not obligatory, but ihe agent
ma¡ifess in express fonn the g¡ounds for his decisioo, üejudge may then rcview
the exactness t-tiereof." J9

vIIr

The deF¡nitivc and hnal expression of control of legality is review by the

Judiciary. Thc coü¡ts only act wheu provoked, always respecting the statute of
limitations, which p¡events any possibility of judicial consideration.

Ttle Judicia¡y is nor alone, however, in its powcr to an-oul acls or conllacLs
tahted by i[egality. If convinccd of its error, the Administration, has the power to
annul any of its own acts that a¡e dcfecüve in thei¡ esseotial elemonls. It may do 5o

spontaneously or upon requcst of a¡ interested party, since an illegal trct or conüact

l,
3 ReüstE de Diniio Administrativo 69 ( I 94ó).

53
S.¿ Seábra Fa8und6, 'Conccito de mérito do ¡to adminisr¿livo," 23 Revista de D¡reiro Administr¡tivo

l0l6 (JálMa¿ t95l).

" D6vio de poder em mal¿ria administmliva' (1951), at 28.



camot creat€ any rights. Amulm€nl of 8n act for the de fcct of ille gality - wheüer
by a coun or by the admi¡isF¿tion i¡self - meaos the u¡doing of the effecs that
have been produced. Illegality does not bear fruits üst must bc presorv€¿ The
essential effect of an a¡nuLtrent is ¡Etroacttve (ex tunc).

O¡herwi* revocation of an ¿ct is üe exclusive authority of üe
Administr¿tion in the exercise of its discretionary powcr, but subject io thc
principles of vested rights &nd perfcchd legal transactions. These are co!§titutional
provisions- directed both to üa L,egislstor and to the Administration. Revocation
áppües only in the futr¡re (¿, ru,r¿) and can be opposcd by the §ubiective right that
the original act has vested in its rccipient.

rx

In B¡azilian t¡adition, the guarantee of the rights of Persons affected by
administrative acls has had continuous improvement in üe devclopment of
remedies for the efhcient exercise ofjudicial conrol of legality. In thc begirming of
the Repubüc, legislation in whose enactment Ruy-Barboss w¿s doubtless
instrumcntal, c¡eated the special summary action."' Howevcr, it is through
judge-made case law in the fi¡st quarter of this cpntury broadening üe reach of
habeas corpus that the Federal Suprcme Coun perfected the defense of certain ¿nd
rmcontestable rights - ¡o use the terminology of üe time - against rmlawñf
action by the Executive Branch. The writ of habeas corpus went from safeguarding
only freedom of movement to supporting any and every riSht for which thi§
freedom was necessary. The right to go and comc (thc classic content ofhabeas)
was thus unde¡stood as a manifestation of the right's scope ("direito-€scopo') in
the exprcssion of Jstice Pé<Lo Irssa, a pio¡eeiin the creatio¡t of this judicial
cotrsEuction. The so-called B¡azilia¡¡ theuy of lnbeos corpus ñlled a gap in
procedural law, furnishing swift justice in support of individual and political righs.

The 192ó consütutional ¡eform delibc¡ately sought to suppress üe
broadening creativity ofcasc law, by raking habss corpus back to its classic limits
as a remedv asainst onlv acrual or imminent violation of Ihe freedom of
locomotioÁ.@"

Shortly üereafter, howevcr, numerous bills were pro§enlcd to overcome üis
lacuna- In 1926, Gudesteu Pircs Plescn¡ed a bill to lhe Chamber of Deputies
proposing the crcation of üre writs of protection and restitution, as vehicles for the
defense of a "liquid and c'€rtain right " a phrasc that was to become enshri¡ed in
futu¡e constitutional t¡e¿tment of the subject. Afranio de Melo Franco offe¡ed a
suhstitute bitl, which was followed by another craftcd by Mattos Pcixoto. oüer
similar propositions were presented by Odilon Braga, Bema¡dcs Sobrinho,

Cmst. of 1988. Ar.5 (XXXvD.

-' llw No. 221 of Nov. 20, 1894, an. 13. Thc unification of civtl proccdür€ in 1939 aboti§h€d this special
remcdy. M. S.abB Fagund.s, OCo rolc dos Alc Adn¡lni§tntivo6 Pelo Poder Jüdiciário 237 (slh ed.)

62
New wordinS Siven to arr. ?2, § 22.

,|5

Clodomir Ca¡doso and Sérgio Loreo, üus charactcrizing a trend towards a

sulmary proccdu¡al fom¡ for the ¡wtraint of sdmi¡.ist¡8tive abus€s.

When Congrcss was intcmrpted by the Rcvolution of 1930, the subject of the
preparaüon of a new constitr.ltion sroso mce again. In the Drsft Constitution
sutnnitted by thc so-callcd Itama¡ati Comm.ittee, Joáo Mangabcira proposed a
special remedy entitled tl¡e w¡it of securj.ty (mandado de seguranqa) as a' ID ra,¡ly
oi incon¡estable rights viot&ted or threatened by manifes¿ly illegal acts of the
Executive.

Thus in 1934, a constitutional special right of action, the writ of se{üity, was

created that constirubs the Suaranlg€ par excell¿nce of ttmdanettal righs before
administ¡ative action of thc State,u The writ of security was subsequently
rcgulated by statute.s After further regulation in the 1939 Code of Civil Procedu¡e,
üá writ of secrrrity was consolidatcd by l-aw No. 1.533 of December 31, 1951 and

its subseqr¡ent smendments.

The 1934 Constitution also enshrined the popular action ("afaz popular\,
wlücl¡ coDfeÍ€d standing on any citizen to bringaa action declaring null and void
any illegal act harmful to thc public patrimony.o Repeated in the following
Constitutioris (excep for tlut of 1937), the popular action was evenurally
procedurally reguta¡ed by Law No. 4.717 of lune29,1965, which requires that the

impugned act be boü illegal and injurior¡s. Even before iis regulation, however, üe
Judiciary had permitied the poputar acüon to b€ brought using ordi¡ary civil
procedure. The pioneer decision in this scrse was that ofJudge José Frederico
Marques, inspircd by the te¿clúngs of Carlos Max.imiliano.-

In üe citizen's sút, no individusl right is being claimed. The plaintiff is
exereising a right inhercnt in citizenship. For this reason, the legislation only gave

sanding to sue to individuals, in the enjoyment of üeir Public dghts, and did not
exrend it to legal entities.

Coltective interest has, in the last two decades, led to expar»ion of the
defcncc of human ¡ighs. They now include specific categories of collective rights,
joined by a basic legal relationship (such as holders of social right§) so as to protect
the legitimate interess of groups of undehned pcrsons, joined by a common social
value. What have been denominated ss "d¡fi¡se r¡?/¡¿l' ("di¡eitos diñ¡sos") have
arisen. These are rights wiü no ce¡tain owner, but which have collective interess
as üeir corite¡t, and 8r€ of signif¡cant gene¡al interest. Environmental conditio¡s
are essential for the inhabitans of a given regioq product quality a¡d prctection
from market manipulation a¡e important !o consumers; free access to impartial
infomration, or the protection of historic and artistic values a¡e eleme¡taD/ me¿ns

for thc dispesal and preservation of cultu¡e. In o¡der to defend such difñ»e right
whon attacked or thrcatened by the action or inertia of govemmental branches, a
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1985 statuto created an a¡aloguo to a class actiori for the pñctcction of the interests
of envi¡onmental, §uh¡ral and co¡sumer groups. These groups can bring a civil
public action to imposc üability for ¿om¡ge c¡uscd !o the envito¡ment or ¡o
consumers, as well as to artistic, aesthctic, histodc¿I, touristic and landscap-i¡g
rights and fu¡terests.fl The Govemment, represented by the Public Ministryd, has
standing to su€ in such cases, as do associatioos whce purpose is protcctim of the
cnviroDment or coDsumer defer»c. However, the Govemment can also be the
defendants wh€never the damage has becn caused by govemmental ol
quasi-govemmental bodies. Therefore, the public action is direct€d tojudicial
cont¡ol of unl¿wñ¡l conduct by üe Public tr¡lminis¡¡¿tie¡ a¿¡5ing injury to tho§e
valu€s protected hy the special rrmedy. Whenever the facts of thc case so req¡rire,
üe Public Ministry may lind iself represcnting both thc plaintiff and the defendant

Control of üe legelity of the Public Administration is also exerciscd in cases

in which üe performance of administrativc acls dep€ods upott 8 judicial act, such
as a condemnation suit q an e¡forcement action to collect I t r debt. On the other
hand judicial contol of the Administntion is slso carried out by ordinary
proceediags, most ftequently the unspecified provisional proceedings thst provide
outstanding rcmedies for resEaint of administrative unlawfulness.

x

To this va¡ied c¿talogue ofjudicial forms for prorccdng the privatc parti€s
from violations o¡ th¡eats to their righfs and überties - habeas corpus, wris of
secuity, ¡ropular actions, pubüc actions, condemn8tion süts and tax €nforcement
actiors, provisional proceedings, as well as appropriatc ortdinary actions - ttre
1988 Constitution added itiprovements and innovations thqt will challenge the
acumen ofjudges snd fhe skill of interprcte¡s.

The writ of security, whce basic prupose remains unchanged, has taken on
greater latitude. The collective wtit of security granls st&ding !o sue to poüticel
pa¡ties reprcsented in the National Congress, as well as, when defending thc
interests of their members or associates, !o unions, class assggiations and legally
organized associations in operation for more than one year.B

The same expa.osion did not occu¡ with üe lnpular action. Under the Draft
constitution, the popular action would have been av¿ilable to all individuals and
legal entities in gén;ral, but the present st¿nd.ing limitation has p¡"evailed. Standing,
as a projection of a pubüc right, is granted irrly to "any citizeu."'" Its scope las
been bredened however, to include, in addition to strict logaüty, a guarantee of
administrative morality, the environment, and histo-ricál and cultural patrimony,
thus confirm.ing and expandi.og the procedural law.' '

6a

@

I-aw No. 7.347 ofJDly 24, 1985.

For the conctpt of hülic Mhistry sce Coíslituiion of 1988, att. l2?.

Consr. of 1988, art 5 GXX).

/¿, ar.5 (LXXm).
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The original wording of the Draft Constitution allowcd the writ of secr¡rity to
protect individual or collective righs, "no mattot which authority is ¡espo¡sible for
dre illegality or abuse of power, extcnding protectior agairst the conduct of Private
parties who cxcrcisc of public powe¡s." As !¡¡lly approved, thc text, with greater
-technical 

precision, altows thc writ "when üc party responsibte for the illegality o¡
abr¡se of power is a publigsuthority or an agent of a legal entity in the exercise of
govemmental activities."'¿

Two novel concepts extcnding judicial rcview in the 1988 Consütution, the
mandate of injuncti a 8i¡,d habeas dotg are being built up by case law cor¡struction.
Habeas data, as witten in the Draft of thc ConstitutioD, was restricted only to
B¡azilian citizens. This limitation was eliminated, extending this writ equally to
foreigners. Süll, thc accr.ss to hformaüon a¡d ddta, which Previously included
those ou filc with privatc entities, yas in the end resticted onJy to tbose üat appear
in "records or d¿t¿ baoks of govemmental or pubüc entities." " h¡tisdiction o hea¡
and decide wris of habeos datais the sme as that for w¡is of s€q¡rity. It can o¡ly
be brought cither iD fcdcral or state court, depcnding upon whcther the pubüc
authority against which the suit is brought is federal or st{te. The decision may be
appealed as ofright to thc next appellste level, including the Federal Supreme
Court when aa appellate cou¡t exercises original jurisdiction to deny the \Á,ril
Habeas &tta as:*ra not only access !o pcrsonal infomtation on the plai¡tiff, but
also the conecting of üe dat8, as pa¡t of the same proceeding, except "when it i5
preferable to do sá tbrough conñdential judiciat oiadminisni'ti"e pioceedings."Ta
Tlre judge_gf the convenience of confidentiality may be the petitioncr or üe
auüority. " Thus, the right of individuals to receivc ftom public agencies
inforrnation in thei¡ private interest, pmvided for i¡ Articlc 5 (XXXItr) of the 1988
Constitution, has been perfected. The case law of the Fcderal Supreme Court has
been moving in thc dircctio¡úat habeas dara is only appropriate when the
administrative autiority has refr¡sed to act after a specific request by the interested
party.

Finally, the Constitution has formaüzed two special procedures as guarantees
agair»t legislativc incrtia, insofa¡ as üe enjoymcnt of rights, tiberties and
prerogatives may be frustated by the f&ilue to enact regulatory rules..For this
purpose, the Constitution permis granting the mandate of injunction.'"
Complimentarily, Article 103 p€rmib s decla¡ation of unconstitutionality for
omission where a 4oeasure necessaD/ to make any constihrtional rule effective has
¡ot been enacted.T

7t
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I-aw No. 4.717 ofJme 29, 1965, ¡r. l § 1.

Ccnst. of t988, arl. 5 (LXIX).

I¿ , art. 5 (LXX[) (a).

7¿ , ar. 5 (Lxxtr) (bi.

/¿ . ar. 5 (xxxuD n'r¡".

/¿,arl.5(LxxD.
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While both seek tbc same goal ofsr.pplanting legislative incnia, the two
procedural vehiclcs arc substantially different. The maDdatc of ¡njunctio, as a

subjcctive pubüc right, is available to the holder of a right who is injured by the
sbsence of 8 ¡egulatory rule. The di¡ect actiou of rmcmstiurtionality by omission
considers an absEact rule and is only avail¿ble ¡o s limitcd g¡ouP of persons,
organs, and entities specifically endiwed with staading uaór elticli to¡'78

Io the Draft c-onstitutioq the ma¡d¿te of injunction was assured "as provided
by law." This condition has disappeared from tho text as p¡omulgated' Under
paragraph I of Anicle 5 - within which the maDdate of injunction is contained -
'rules dehning frrndamen¿sl rights and gua¡antees a¡e i¡nmediaiely apPücable."
Ihus, any "defining rule" should be immediately enforceable. The oxtraordinaly
nature of the judicial action, however, makes the i¡lEediate effectiveness of üe
new special remedy questionable, as well as the naturo of üe procedural
relationship to be established, and above all, the forrn of proceedings !o bo held.
Who has sü.nding to request the ncw wrir? Should the administrative auüority
ftom whom the plaintiffseeks ¿ benefit be the defendant? Or should the special
r€medy be dircctcd tow¿¡ds üe omissive legislato¡? If §üt is brought against üc
Irgislative Branch, should üe named defendants be the Executive Commiuees of
thcChambcr of Deputies, üe Federal Senate, or the National Congrcss, or all or
some of these? Is rhe President of üe Republic r nece§sary party, if laws on the

subject can only originate frcm bills submiued by hirn? What if üe omission s by
the Federal Tribunal of Accounts, the Federal Srryreme Court or ot¡cr uPPer-level
federal courts, to which Anicles l@-I(q) and 105 (h) refer? Can üere be a

mandate of injunction 8t üe §at€ ot cou¡ty level? Since no single-judge court ha§

jurisdiction, should contrcl of üe rule-Eaking power when delegated to 8n
administrative orgar¡ be exprcised by üe Federal SuP¡eme Court, or by the
Superior Justice Tribunal?

The simitar terminolory of the mandare of injunction ("mandado de

injungáo") with the remedy of injunctionitF¡güsh and United States [aw, is rnore
appearance than subs¡,¡ñe. T\e iniunctian, as an action in Equily, was designed to
supplement availablo rocourses under the comnot l¿w.ltP¡esupposes the absence
of an adequate remedy at law. Iniüally, it protected the right of property, and was

exúended progressively to the defense ofposonat ¡ights. An i¡junction i§
principally directed towards private litigation, and has an eininently pnohibitive
character (the "prohibilory injmction"). tlavinB also assumed, in üe present day, a

rnandatory nanrie (thc "manda¡ory injuncüon"), it becomcs similar !o a judicial
oder to guarantee at in prcorwn rightt in a qreciFrc case lt is otrty secondarity
uscd as a form of cont¡ol ove¡ administrative action. It is more similar, in our
procedural system, !o an action for sanctio¡s, or, in relation to Pubüc
{¡rminis¡¡1i6¡, b ¡[g writ ofsecurity-

uncqrsdrudonaltty by oñrisstq¡. ¡4 arl. t(r2 (D (O.

'' Thls Sroup cürsis6 of lhc Prcsid€út of the RePüblic, thc Exeoirive Committecs of thc F€der.l Scr¡lc
ard th€ Chambcr of Dcputi6 a¡d tho6¿ of Soie L¡8i§tativc As§emb[es' Stalc Govéñor§, lhc
Prcc,urator4cn ral of üe R¿public, thc Fe-der¿l C@ncit of lhe B.¡¿iliár Bat As§octadorf polilt@I
pali€s repres€nt€i in th¿ National Congr€ss, unions or nátional class ¿rlities.
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Thc ncw B¡aziüa¡ constitutional creation" as it is defined h the promulgated
text, presupposes a lacuna in üe ordinary or complementary stsu.¡t€s, and leaves
open thc nature of the judicial action. If it is to bc u¡de¡stoo4 by aaalory to the
original model of Aaglo§axon law, as aa equitable judgment, it would PerEia the
judge, in the language of the forrncr 1939 Code of Civil Proccdurc, "¡o sPPly lho
¡ulc üat he would establish ifhe were the legislator."" Howeve¡, in the rem€dy to
which it is most closely related, the decla¡ation ofr¡nconstitutionality by omission,
theiudge cannot supply what is lacking. The judge can only advise the appropriate
Branch b adopt necessary measures wiüin an indeñnite period. A time period mav
only be fixed ivhen the ¡udicial order is directed to an administrative bod].m

In the numerous inst¿nces where tho Consti¡¡tion itself conditions the
efficacy of is provisions on the enactment of complemetrt¿ry or oldinary laws, the

legislator is allowed disc¡etionary jUdgment as to the appropriateness of
regulations, subject always o the reqütemens of facnral feasibility. The
intervention of the judge would, consequently, demand an appraisal of the motives
behind the legislative ine¡tia. This examination would necessarily involve
determining the reasonableness of a poütical judgment, and would have great
potenüal for intcrfering with harmonious rclations among the Branches.

This is the rcáson that the suit for unconstiurtionality by omission failed to
\Mork in Portugucse law, which had an equivalent provision in its 1976
Constitutior¡ which was amended in 1982. Under the original wording of Anicle
279, the Council of the Revolution could recommend to the legistative body that it
fill the omission "in a rcasonable time." Prudently, after üe 1982 refom¡ the
Constiturional Tribunal, having vqrilied the existence ofan omission, only "notihes
the appropriate legislative body."3I

After the 1988 Constitution came into effect, actions seeking a m¿ndale of
injunction, exploring the tendency to apply a new remedy affirming fundamental
dghts and liberties, have flowed into the Federal Supreme Cou¡t' The case law is
reaching an equilibrium estabüshing the prudent use of the extaordinary
guarantee. From the outset, the Federal Sup¡eme Court affirmed that dre mandate
of injunction is self-executing and does not require any specific procedulal form to
regulale it. The Court adopted, by aoalogy, theStocedure used for dre writ of
security, thus dehning ifs fundamental nature.o'Tlte mandate of injunction
presupposes the "absence of a regulatory norm," by which language it has been
understood that an action does not lie when the legislative p¡ocedure has been
initiated by presenration of a bill.Es In addition, üé Feder¿isupreme Court has
settled its case law so that the mandate of injunction "do€s not aulhorize the
fudiciary to supplant the legislative or regulatory omissiori by issüng the missing

- Cod. ofcivil ProceduE, ar. I 14 (DccrEe-láw No. 1.608ofs€pl. 18, 1939).

Consr. of 1988,arr. lO3§2inl¡l".

PortuSal. Conr. of 197ó. ¡r.281 (2) (as am€nded 1982).

32- (D€cision on a Poi of O¡der on the Maldale oflnj¡]riction t07, Justice Mor€ira Alv€s, Repolcr,
jt¡dgncnt of Nov. 23, t989. Thr same r€sult is givá by Aricte 24 of ht', No. 8.038 of M¡y 25, 1990.)

3l-- Distrrtch ofJuslice Celso d€ Meto, Dec. 15, 1990, D. J. ofF€b. I, f990.
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normative act; even less do€§ it permit it !o order, immedi¿tely' a concrete act in
satisfaction of the claimcd rightl' It can only declare thc omissi@ to cxisL and

nori§ the appropriate organ so tbat it msy take action.-

The doctrine, however, has bern varied in inte¡pretation of the new
constitutional rcmédy, especially in studies comparing it to the Americanwrit of
injunction nd a hé Ge¡man cónstiurtional actiot (ve¡fasungsbeschwerde), as

will as to its link with Portuguese coostituúooal law.D Celso Bastos has obsorved
the tendency o form ür¡ee interpretationsl schools of thought:

The first school believcs that the judge §hould issue a recommeudatiotr to the

appropriate authority - the kgislative or Executive Branch - to prepare

rfrá rcgulating legislation. The second mainrairs that thejudge should fix the

marmér in which the right should bc €xercised ¿nd sbould order is
enforcement, And the úrird states that the judge should resolve the concrete
aa"a.&

As can be seen, the above-mentioned reod of the Federal Supreme Coüt
see¡ns to be in the dirertion of the Erst school of interPretation. Nevertbless' legal-
wútets who have coDsidercd the question tend ¡o be clos€r to the third hypothesis'''

Finauy, it is imPortant to highlight the impolance of t€mporary-restraidrg
orders. In wris ofsecurity, as weI asihe direct actions of unconstitutionally, these

ellow the judge to suspend the enforccment ofa contested law or act" The
rcmporary rcJuaining order, ¡usl as any other provisional remedy called for under
proóedurál hw, prctiminary io suit, has as its prerequisites two essenüal elements:

ihat the claim fiied in couri have som" apparent indicia of succ ess ($uru'rs bóni

¡rris) and that the performance of the contested act may mske any-future ofjudicial
remedy that may be granted i¡effective, (making it impossibte or difficult !o repair '
the injrtry l¡xriarhtn in noral).

XI

To complete this panorama, it is aPPropriatc to emphasize thatrhe taditional
exceptiors to the principte of the monopoly ofjurisdiction have co¡tinued under -

the 1988 Constitution. Áccording to the prc§e¡rt Con§ún¡tion, the Judicial Branch
has no power to try impeachable offensei by üe President and Vice- P¡esident of
úre Repubüc, or b, üeir state Ministers when they are involved. These offensas

rtmain the exclusive province of the Federal Senate by rea§on of their thoroughly
political nature.Es Similarly, jurisdiction over rendering of accounts remains tlre

* 
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province of the Federal T¡ibunal of Accounts and of the National Congress, whi-jh
hust annually approvc thc accou¡ts rendcrcd by üe hesident of the R=epublic.a

The provisions o-n accotmting, financial and budgetary supervision are
exiended b the State.s In this regald, the Constitutiooal text is forEally
self-connadictory. Aficle 75 mand¡tes tl¡at the rulcs established in üat Section be
appüed, where appropriate, to ihe organization, composition and supewision of the
Tribunals of Accou¡ts of the States and th€ Federal Disaict (which makes sense),
as weu as !o the T¡ibrmals and Cormcils of Accounts of the Countix, Anicle 3l §
4, howcvor, omphatically forbids "creation of Tribunals, Councils or Orgaas of
Accounts of Cormties", but permits existitrg ones io continue. This should bave
becn a Esnsitory n¡le, set apaf from the permancnt body of üe Constitution.

Refcrcnce should be made to üe jurisdictim cooferrcd upon the Fedcral
Tribunal of Accouns in thc pcrfomarice of quasi- judicial and budgetary
supen ision. Article 7l (V[f¡ perrnis the T¡ibunal "to apply to üose roq)o¡sible, in
cases of illegal expenses or irrcgular accounts, the sanctions proude dfor in law."
In such cases, the Legislalor has cstablishe4 among other penalties, "a finc
¡noportional o thc damages caused to the Public Treasrry.' The decision of tle
Tribunal impmiog a fine or Frnancigl penalty ori thc rcspo¡sible party "shall be
enforceable as an executory right."vr The new Constitution has substanüally
stengthened the Tribr¡nsl of Accounts, stating that when it suspeDds an
admiristrativo contract a¡d tho National Congr€ss has not takcn the actioDs
r€quircd wirhin 90 days, thc T¡ibunal of Accounts may deli¡itely dccide about the
itlegality.

In conclusioq another observation. A¡ outline submitted by a cm¡rriuee of
jurists, and predating the drafting of the Coosütutioq zuggested üe creatio¡ of a
Dcw organ seeki¡g io widen the concept of citizcmhip and to favor community
participation. This is the institution of the Defcnder of the People, patterned aflcr
thc recent Constitutions of Portugsl and Spain, and inspired by the Swedish
ombudsma4wbichhas spread among all th continents, and, among us, has existed
at üe municipal govemment levcl with the cre¿tion of thc 'Ouvidoria" (the
"I-istening Pcf,) for that purpce. This proposal, which was originally
incorporated into early drafts of the CoDstitutio¡¡" was evenh¡ally rcjected. In its
place came a proposal to ampüfy the jurisdiction of the Public Ministy, which was
finally irxcribed in Article 129 of the definitive test. Amotrg ü€ iDstitutioD¡l
functions of this body is that of "safcguading effective rcspeca by the govemment
and services of public importance, for rights protectcd by the Constinrtion, taking
the necessa4¡ mea¡s to guarantee such rights."

The powers of Congressional Comniuees includes the power to "receive
petitions, claims, represeEtations or complains from any person agaiost acis or

IcL. aí.71.
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procedure. Thcre are two typcs of cx€cr¡tory right. One is judicial, derivcd from ¡ final ¡dgmeú. The
othcris cxt¡ajudicial, d€rivcd from ceí¿ifl kinds of debts Ir€atcd by law as thc tunctional cquivalc,¡t ofa
jud8mer¡t, $ch as neso.iable instn¡ments.
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omissions of government auüoriti€s or pubüc entities."9 One or the other of these
orga¡§, has authority for indirect control over the Public Administ¡ation by
learning ofviolations of fundemental righs and übenies and initiati¡g the
appropáate corrrctive mcasures. The dga¡ric I-aw of the Pubüc Miniitryq and the
Intemal Regulations of üe Houses of Congrc-ss will detennine the rcach and the
ñ.rnction of one or boü of these powers. '

The new B¡azilian Constih¡tion, in short, will open new patls in restraining
abuses by the Administrative Brancb, giving Sreat€r value to the common m¡n a¡d
greater protection to community interests through üe perfection of democr¿tic
irstitutions. Only time will tell whether thc fruis of srrch gcnerous poposals,
which will challcngc thc wisdom of üe governing ¡nwers, the creatiüty of üe
courts and the capacity of their addressees, will acnrally allow üe State to plsce
isclf at the service of the common good under tlrc rule of law.

,2
Coíst. of 1988, art.58 § 2 (19.

Sec $.4Pm rL 68.


